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3539 

a.m.) PROCEEDINGS 

THE BAILIFF: All rise. Circuit court. 
Division B is back in session. 

THE COURT: You may be seated. 

Good morning. 

MS. PARKER: Good morning. 

THE COURT: Mr. Fuhrman, you have — 

MR. FUHRMAN: Yes, sir. Mr. Acosta and 
I worked over the weekend and I think that 
we've gotten the jury instructions and verdict 
form revised in accordance with your rulings 
of the jury charge conference. If I might 
give a copy — 

THE COURT: You may; is that correct, 1 
Mr. Acosta? 

MR. ACOSTA: Yes, Your Honor. 

I just had Mr. Whittemore and 
Mr. Denson review it just to make sure there 
isn't anything in there that — 

THE COURT: All right. 

MR. ACOSTA: — that we're unaware of. 

We think it's okay. 

MR. FUHRMAN: Obviously, we renew our 
original objections from the jury charge, but 
we revised them. 

3540 

MR. ACOSTA: Same — 

THE COURT: I assume that. And 
somebody may want to put a copy of the Carter 
instructions in evidence as — in the Court's 
file just so the Second DCA or whoever might 
look at these one day knows what I was working 
off of primarily. 

MR. FUHRMAN: We'll do a Notice of 
Filing of the Carter instructions and also the 
revised version that Your Honor gave us so 
that everything is of record, if that's all 
right with Your Honor. 

THE COURT: (Nods head) 

MR. ACOSTA: And we also have made 
multiple copies of the instructions so they 
can be given to the jury later on today or 
tomorrow. 
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THE COURT: That's — that is fine. 

The revised version being the handout I gave 
you? 

MR. FUHRMAN: Yes, sir. 

THE COURT: Okay. Which — which 
basically was a compilation of both sides 
follow — both sides' submissions following 
Carter. 

3541 

Anything further? 

MR. FUHRMAN: No, sir. 

MR. WHITTEMORE: No, sir. 

THE COURT: Are we ready to proceed, 

Mr. Acosta? 

MR. ACOSTA: (Nods head) 

THE COURT: Okay. 

We only have one other issue to take up 
if Mr. Acosta and Ms. Parker could come up for 
a second. 

(Thereupon, the following bench 
conference was had:) 

THE COURT: I've got all the jurors are 
here but any — coincidentally, seventh juror, 
who is our alternate has indicated to Kenny 
that she had some job issue come up and she 
needs to be somewhere at 11:00. Do you all 
want to release her at this point? I know. 

She's just stressed because — 

MR. ACOSTA: She has to leave at 11:00? 

THE COURT: She's just got a job 

related — 

MS. PARKER: Is she here? 

THE COURT: Yeah, she showed up. She's 
out there. She's the alternate. I mean, the 
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juror making this request is the alternate. 

It would be the juror I would — you know, I 
would release at the time. 

Normally — normally, she would be 
released at some time prior to deliberations, 
but I anticipate having them start 
deliberations today, so she would have been 
released at some point during today. I mean, 

I wouldn't have released her before we started 
closing just because I wanted to make sure she 
was here. 

MR. ACOSTA: I don't mind. I just want 
to make sure the other jurors don't feel bad 
if she is — she's identified as the 
alternate. 

THE COURT: Well, I'm just going to 
tell her — I mean, I've to tell her — I 
mean, I have to do that — 

MR. ACOSTA: Yes. 

THE COURT: — sooner or later. 

MR. ACOSTA: Fine with me. 

MS. PARKER: I have no problem with it. 
While we're here, unless there's something 
else — 

THE COURT: I will release — when I 
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bring them in. I'll release the alternate 
which is Ms. Crevello, right? 
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MS. PARKER: Thornhill, I thought. 

THE COURT: Thornhill — Crevello. 

MS. PARKER: I think she's gone. 

MR. ACOSTA: She was the — 

THE COURT: She was the one who knew 

you. 

MR. ACOSTA: Crevello knew me, yes. 

THE COURT: Right. Thornhill. 

All right. 

MS. PARKER: Judge, just a couple of 
things, if I understand it, you might want to 
have about a 15-minute break after 

Mr. Acosta — 

THE COURT: I'm going to give you 
whatever time you need. I'm going to take 15 
minutes, but it will just be whatever time you 
need, if you need longer than 15 minutes. 

MS. PARKER: I think that will be fine. 

We had to remove the projectors so Mr. Acosta 
could use the easel, so they do need some time 
to take it down. 

The other one, just to let you know, we 
did bring all of our demonstratives. 
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Mr. Acosta's been busy this morning — 

MR. ACOSTA: It appears that whatever 
they're going to use and whatever I'm going to 
use has already been used. So, I don't — I 
don't think either one of us have anything 
new. 

MS. PARKER: No, I do have — I may 
have need to pull up — 

MR. ACOSTA: That you wrote down — 

MS. PARKER: Right, things that I wrote 
up. The other demonstratives you've seen; 

Dr. Thomas, Dr. Townsend. But again, I just 
wanted to let Your Honor know. 

THE COURT: That's fine. I mean, the 
only — the reason we do that is so I can 
avoid having some disruption to the closing 
argument. 

Again, be careful about, you know 
closing — I mean, I know it's been a long 
time, but be very careful about the closing 
arguments. You make sure you — you know, 
it's the opportunity to argue the evidence, 
not personal viewpoints, not Golden Rule 
issues. Argue evidence — 

MS. PARKER: Is that — and maybe 
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you're not going to use it, but I can't help 
but notice that you have out on the table some 
documents you used in cross. And my 
understanding is, if you used it for cross but 
it's not in evidence, you can't display it to 
the jury. 

THE COURT: If it's not in evidence, it 
can't be displayed. 

MR. ACOSTA: If it was published to the 
jury during cross? 

THE COURT: If it's not in evidence, it 
can't be used. 

MR. ACOSTA: Okay. 
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THE COURT: Okay. If it's not in 
evidence, it can't be — you know, it can't 
shown to the jury; only evidence and then 
appropriate — 

MS. PARKER: Thank you. Your Honor. 

(Thereupon, the bench discussion was 
concluded and the proceedings resumed as 
follows:) 

THE COURT: All right. 

We're going to get the jury. And we 
will commence momentarily. 

(Whereupon, the jury returned at 

9:12 a.m.) 

THE BAILIFF: All rise. 
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(Jury entered) 

THE COURT: You may be seated. 

Good morning, ladies and gentlemen. I 
hope you had a pleasant weekend. 

Today we will conclude the trial and 
you will have an opportunity to commence 
deliberations sometime later today. 

When I say commence deliberations, it 
depends upon the time we start and we'll send 
you back for some period of time, but it may 
be very short. It depends on the length of 
the closing arguments. 

And of course, you're free to — at the 
time we start our deliberation, you're free to 
discuss the case and at that time, commence 
reviewing the issues. 

We'll have the closing argument this 
morning, followed by the instructions of law. 

At this point, though, the jury is 
actually comprised of six of you. 

Ms. Thornhill, you have been our alternate 
juror in this regard, and because we will 
conclude the case today, we're starting 
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closing arguments now. You're free to leave 
at this point, ma'am — 

THE ALTERNATE JUROR: Okay. 

THE COURT: — because we will — don't 


smile too much. 

You're free to leave at this point. We 
are going to conclude the case and send the 
jury out to deliberate. 

Because you've been our alternate, you 
don't have the opportunity to join in with 
your fellow jurors to deliberate. 

Nonetheless, I would like to thank you very 
much for being here and committing your time 
to us . 


It's very important to our justice 
system to have individuals such as yourself 
willing to serve and help resolve disputes. 
We're unique in the world in that our justice 
system allows a jury of citizens to resolve 
legal matters that come before the courts. 

So, I want to thank you very much. You are 
free to leave. 

The rest of you, now, will have the — 
will have the opportunity to hear the 
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And at this time, the attorneys will 
make their closing arguments to you. They 
will each have an equal opportunity to address 
you. The counsel for the plaintiff, 

Mr. Acosta, has — the option of dividing his 
time between an initial closing argument and a 
reply closing argument after counsel for the 
defendant, Ms. Parker, has an opportunity to 
make her closing argument to you. 

What the counsel say is not evidence, 
nor instructions on the law. However, their 
arguments are important and you should give 
them your close attention. 

And with that Mr. Acosta, you may 
proceed. 

MR. ACOSTA: May it please the Court, 
ladies and gentlemen. 

MS. PARKER: If I may? 

THE COURT: You may. 

OPENING STATEMENTS 

MR. ACOSTA: This country is a model 
for a lot of other countries. And I want to 
echo what the Judge just said about your 
participation in this trial, and I want to 
thank you for sitting there and listening to 
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all this, paying attention. It's very 
important and we appreciate it. 

Part of my talk this morning, I'm going 
to go, oh, somewhere close to two hours, I 
think. Part of it is just going to be just 
talking like this and then I've got some stuff 
I want to put up on the board. I'll move this 
easel out of the way and go over a few things 
with you, because there were quite a few 
documents in the case. 

In fact, that forms the basis of the 
plaintiffs' case primarily, were — are 
Reynolds documents and documents from other 
companies. 

And you might remember that there were 
documents from Philip Morris and Brown & 

Williamson and British American Tobacco 
Company and so on and so forth. Those 
documents were used primarily to show you the 
kinds of things that a cigarette company ought 
to know, should know or did know. Because the 
cigarette company makes a product like 
cigarettes or anything else, is an expert with 
respect to its product. They are the experts 
and they should be deemed to know what other 
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companies know about these things. 

We put those things into evidence to 
give you some idea as to what other companies 
were doing and to provide you with information 
about, for example, the Tobacco Institute 
Research Committee and so forth. 

Now, the case that the plaintiff brings 
is — is based on probability. And if you 
remember at the very beginning of the trial. 
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during either opening statements or during the 
jury selection process, we pointed up there to 
the — the lady sitting there holding the 
scales of justice. And the scales start out 
even. And then basically the plaintiff tries 
to — to weigh it in the plaintiff's favor and 
the defense tries weigh it in the defense's 
favor and at the end of the case, you decide. 

All the plaintiff has to do to win is 
to tip the scale. It's a preponderance of the 
evidence standard. And I'm going to show you 
what we think the jury instructions are going 
to show — what the jury instructions are 
going to say in a little while when I go up on 
the screen. 

And you'll see that term "the 
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preponderance of the evidence"; that just 
means tipping the scale, "preponderance" means 
the most. So, if you think of it in terms of 
grains of sand, all it takes is one more grain 
on the plaintiff's side than on the defense 
side and the plaintiff has proven the case by 
the preponderance of the evidence. 

So, that's a standard that you should 
use when you are weighing the evidence, who 
had the most weighted evidence, even by a 
grain. 

The second thing I need to tell you is 
that the plaintiff contends that Reynolds was 
negligent. 

The amount — they don't have to be 
100 percent at fault. They can be just this 
much at fault (Indicating) and they're at 
fault. As long as they were a substantial 
contributor to Mr. Kenyon's emphysema and his 
lung cancer. 

Now, earlier in the trial, you heard a 
couple of times from the Judge a statement 
that the plaintiff doesn't have a claim for 
damages for addiction, and that's correct. 

We're not seeking damages for the addiction 

3552 


part. The addiction part is very relevant 
because that's what ultimately resulted in the 
lung cancer and the emphysema. 

So, the addiction is something to 
consider, but we're not saying that we're 
seeking damages for the addiction part, that 
that's what ultimately resulted in cancer and 
emphysema; that's what we're seeking 
compensatory damages for. That's what you 
ultimately will decide because when you 
come — in this country, when you bring a 
dispute and you have your day in court, that's 
the only thing you can — you can ask for. 

No one can — can give Mr. Kenyon 
his — his lungs back or his life back, that 
can't happen. So, the way it's done is by 
awarding compensatory damages. That's going 
to be solely within your discretion. I'll 
talk to you a little bit more as we get to it. 

A couple of other sort of loose end 


http://legacy.library.ucsf.§d«iftiii'r*ictf)oSaO<a^pfitf.industrydocuments.ucsf.edu/docs/xtgl0001 



21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 


type things. The documents that went into 
evidence, you know, when you saw them up on 
the screen, a lot of them were highlighted. 

Well, the ones that actually go into evidence 
are not highlighted and for the most part, 
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you'll have the entire — the entire document 
when you go back in the jury room. There's a 
lot of documents. 

I'm trying — you know, try to show you 
some of the — the important ones. There are 
a few that weren't even displayed during the 
trial, but were in evidence. There's so many 
documents, it's difficult to pick and choose 
which ones, you know, tell the best. 

But that's basically what we try to do 
is to pick the documents that told the story 
the best so that you can see for yourselves, 
you know, what our proof is. 

Our proof wasn't some fancy schmancy 
paid opinion expert to come on the witness 
stand in front of Maryland or Virginia or some 
other — South Carolina someplace to give you 
his opinions. 

Basically, our case were the documents 
in black and white. You know, they tell it. 

It's difficult to — you can't cross-examine a 
document very well, but the documents say what 
they say. And those — those are our primary 
proof. 

Of course, Reynolds witnesses were 
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cross-examined, and you'll have to — to 
remember for yourselves and decide, well, you 
know, were those witnesses evasive in the way 
they responded to answers? Did they answer 
one way when Ms. Parker was asking the 
questions and then another way when they're 
shown these documents and they're asked some 
crucial questions? 

They wanted to get their message out. 

That's what they were — they're paid to give 
their opinion. And one of them was paid quite 
a bit to give his opinion. 

So, those are things you can consider 
because one of the other things that the judge 
going to instruct you about is what to believe 
— what you can believe about what the 
witnesses tell you. 

You can disregard certain witnesses, if 
you desire to do so. You don't have to — to 
take what they say and say, well, that's what 
so and so said and I've go to believe that. 

Well, you don't. 

You're the ones that get to determine 
all of that based on everything you saw. We 
tried to give you — I think both sides tried 
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to give you all the evidence that we could and 
in an efficient way. 

We know there was a lot there because 
when you're talking about something that 
occurred back at the beginning of the century. 
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and work its way all the way up to 2000, you 
know, there's a lot of time to cover. And 
things change. 

People know a lot more today about 
cigarettes and the dangers of cigarettes and 
their addictive effects; not just it's 
something pleasurable that you find hard to 
quit, like the internet. That's not the kind 
of addiction we're talking about. This is a 
pharmacological effect. It's a drug effect. 

And it affects people differently. 

Some people, it has very little affect 
on them. But other people, it has a 
tremendous affect on them. 

Reynolds knew that. They knew that. 

And they designed their products to take 
advantage of the drug effect. 

I'm going to go back and I'll show you 
some of the — the documents again very 
briefly. I'm not going to go through and read 
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all of that stuff; that would be way too much. 

I'm not going to do that. 

Let me just check my notes for a second 
and see if I have any more of these loose ends 
that I need to — to cover. 

One thing to keep in mind is that 
there's no claim in this case that Mr. Kenyon 
was at all negligent, that he did anything 
unreasonable. There's no claim that he's at 
fault. 

The claim that we have is that Reynolds 
contributed to the lung cancer and is at 
fault. And whether it's fault by a lot or 
fault by a little, if there's fault, then you 
should find against them. 

Reynolds made decisions. And those — 
those are the — the sort of bases or the 
bottom line for our case against them. It was 
the decision that Reynolds made when it 
decided how to market its cigarettes. When it 
decided what to tell people about its 
cigarettes; when it decided what to put in the 
cigarette, how to — to manufacture it. It 
made all those decisions. 

And those decisions, many of them, were 
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flat out unreasonable, they were flat out 
misleading and they were intended to keep 
people smoking their products so they could 
keep making money. 

Now, remember, this case is about — 
and the older generation, this is not about 
somebody who started smoking in the '70s or 
'80s or — or '90s. 

This is about a 14-year-old who began 
to smoke back in 1942. And someone who, into 
adulthood in the early '50s and so forth, is 
smoking at a time when more than half of the 
men smoked cigarettes. At a time when 
hundreds of celebrities were promoting 
cigarettes. When the New York Yankees were 
promoting cigarettes. When the astronauts 
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were — more than half the astronauts in 1959 
were smoking cigarettes. It was a different 
time. This case is about that time. 

You remember — and we're going to 
talk — we're going to talk to you a little 
bit and show you some — some of the medical 
records and so on about the smoking history. 
There's no question that Mr. Kenyon smoked an 
awful lot of cigarettes; tried hard to quit. 
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And I had a little time line that I 
drew during the opening statement. And it was 
pretty crude and I looked at it and it was so 
ugly, I didn't want to bring it back. And I 
don't — I don't draw well enough to do 
another one, so I'm not going to do another 
one. 

But if you remember, he started smoking 
back in 1942. And Dr. Goldman, you might 
recall, said well, if you smoked five or ten 
cigarettes a day for a few weeks, you wind up 
getting addicted. 

70 to 90 percent of the people that 
smoke, statistically, are addicted to nicotine 
if they're smokers of that kind. 

If you just, you know, smoke a 
cigarette on the weekend when you go out and 
have a drink at a cocktail lounge or something 
like that, that's a different story. 

But when you're smoking every day and 
you're smoking five or ten cigarettes, it 
doesn't takes long and then you need 
cigarettes. 

So Mr. Kenyon, you know, when he gets 
into the late '40s, '50s, he's addicted to 
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smoking. He continues to smoke. Doesn't — 
doesn't believe cigarettes cause cancer. 

Up till the Surgeon General's report 
comes out in 1964, he doesn't believe that 
cigarettes cause cancer. 

Caution label goes on the packet. 

Caution label goes on the packet, 1966: 

Caution, cigarettes may be hazardous to your 
health. 

During late '60s sometime — you know, 
memories are — are difficult when you're 
going back that long, but remembers that he 
tried to quit smoking. 

And if you recall, his daughter, 

Stephanie Mayo, was on the witness stand and 
said during her cross-examination, you know, I 
remembered after my deposition that when I was 
about 10 or 12, I begged my dad to quit 
smoking. Well, she was born in 1958, so that 
would have been somewhere between 1968 and 
1970. What did her dad say? I can't stop. 

In fact, that's — if you think in 
terms of common sense, that's what a lot of 
people say. Because it generally takes a 
number of times to quit smoking. Most people 
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are unsuccessful the first few times they try. 


http://legacy.library.ucsf.§d«iftiii'r*ictf)oSaO<a^pfitf.industrydocuments.ucsf.edu/docs/xtgl0001 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


It takes a number of times to try to quit, 
over and over and over again. 

And each time you — you work a little 
different at it. You — maybe your body 
learns something, your brain learns something, 
whatever it is, but eventually, you get there. 

Well, Mr. Kenyon finally got there. 

And he kept trying numerous times to stop. 

But he got there in 1982. Now, there's — you 
know, you — he goes from two or three packs a 
day in 1982, down to virtually nothing. 

Now, he kept sneaking a cigarette. 

Now, we're going to show you some 
records so you can see that there's confusion 
about exactly when and exactly how many and so 
on and so forth because these records, they go 
in lots of different directions and I'm going 
to show you that in a little while so you can 
see that it wasn't simply just after this 
lawsuit that — that he — 

And if you think — and one thing to 
think about is this: The doctors told him 
that his lung cancer and his emphysema were 
caused by his smoking when they thought that 
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he had quit 17 years earlier. 

See, they told him when they first 
diagnosed him that lung cancer is caused by 
your smoking and your emphysema and the 
history they had at the time was that he had 
quit 17 years earlier. 

And that leads us really to the kind of 
disease that he has. Small cell lung cancer 
is different kinds of lung cancer. You've 
heard some other names during the trial, 
squamous and adenoid carcinoma. Small cell is 
pretty unique. 

And the reason it's so unique is that 
virtually no one gets small cell lung cancer 
that isn't a cigarette smoker. 

You heard Dr. Williams come to the 
witness stand from Moffitt. He sort of a 
quiet man, been there for 30 years, associate 
professor. He's in charge of Mr. Kenyon's 
care out at Moffitt. He's one of the doctors 
when he — he went to Moffitt in April of 2000 
after being diagnosed down in Sarasota. 

He goes up to Moffitt, Dr. Williams 
says, cigarettes caused your lung cancer. We 
asked Dr. Williams on the witness stand, 
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"Dr. Williams, how many small cell lung cancer 
patients have you seen over the last 20 years 
or so? And he estimated around 300. 

"And out of that 300, Dr. Williams, how 
many — how many of those people that had 
small cell lung cancer were non-smokers?" 

One. 

Asked the same question of Dr. Goldman. 

Now, Dr. Goldman, you may remember, is the 
chairman of the Department of Internal 
Medicine at USF Medical School. He's been 
there over 30 years. Dr. Goldman set up a 
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smoking cessation clinic back in the '70s that 
failed at the VA Hospital. Dr. Goldman sees 
and has seen, over the years, thousands of 
lung cancer patients and people that have 
emphysema. He's a lung doctor; that's what he 
does. His specialty is pulmonary medicine. 

And Dr. Goldman said he never seen a 
small cell lung cancer in a non-smoker, never. 

When I asked Dr. Williams; "well, how many 
small cell lungs cancer do you see at Moffitt? 

He says; "it's about 25 percent of the total, 
they see about 6,000 a year. He's been there 
I think I guess he's been there 20 years. 
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Well, that's thousands and thousands of small 
cell lung cancer. 

Asked; "other than that one person, 
have you ever heard of anyone else that had 
small cell lung cancer that wasn't a smoker? 

No" . 

You know it's such a rare event that if 
somebody is a non-smoker and they get small 
cell lung cancer you're going to hear about it 
at a — everybody would know about it. It's 
extremely unusual. 

Now, you talk — there's this 
discussion about risk reduction. Ms. Parker 
in here opening statement says; Mr. Acosta's 
not going to be able to prove. 

Well, remember we just have to prove 
whether it's probable. No one has to prove 
anything with absolute scientific certainty. 

If — if you had to do that, nothing would 
ever get proven. We'd always be speculating 
about everything. We don't do that. We don't 
live our lives that. Reynolds doesn't life 
its life that way. 

And a billion dollars trying to design 
a safer cigarette. And yet they said they 
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didn't even believe that it was a cause. 

Well, you have to think about that, and 
you're going to have to keep in mind the way 
Reynolds takes a position that are 
diametrically opposed to them, we don't 
believe that cigarettes cause cancer. But the 
whole world knew. They knew more than the 
company that makes them? Can't be, can't be. 
Reynolds knew. 

Reynolds through Dr. Townsend said, 
they knew it so well back in 1953 or 1954, 
they started right then trying to make a safer 
cigarette. You wouldn't do that, try to make 
a safer cigarette unless you thought there was 
something pretty bad about the ones you're 
telling. Well they did. They knew it. They 
didn't tell the public. 

But getting back, getting back now to 
small cell lung cancer issue and how — how 
your risk goes down. You might remember some 
of the testimony, and this is a little bit 
tricky, the risk goes down after you quit 
smoking. And it jumps down pretty quick in 
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the first five years. But what risks are you 
talking about? Are you talking about risks of 
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getting lung cancer, or are you talking about 
risks of all the other diseases of cigarette 
smoking? 

You lump them all together, the risk 
goes way down, never a zero, but almost, 
according to the Surgeon General. But lung 
cancer is different. The lung cancer risk 
doesn't go way down like some of the others. 

Maybe a risk of heart attack goes all the way 
down. Then you may have a number other 
things, lung cancer is one that doesn't go all 
the way down to zero, the reason it doesn't is 
because you get the mutations of the cells, 

DNA mutations that are there. And there's no 
way to fix them. Maybe — maybe some get 
fixed, but not all of them. 

But in any event the statistics show 
that that risk never go all the way down. But 
the thing to think about is that no matter 
what the risk is, it's really irrelevant in a 
situation where you get the disease. 

Mr. Kenyon got the disease. So, who 
cares whether the risk goes down or not, 
because the risk is still there for some, and 
he's an unfortunate person that got it, having 
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tried to stop smoking so hard, so many times, 
and in 1982, goes from two or three packs a 
day to virtually nothing. That's before the 
1985 warning that says cigarettes cause 
cancer. 

Mr. Kenyon really worked hard at it for 
a long time, a long time ago. His emphysema 
was not touched in this trial. In fact, the 
disease, cancer was really not touched in this 
trial. There was no medical doctor that came 
in for the defense to dispute what Dr. Goldman 
and Dr. Williams said, or to dispute what's in 
the medical records. 

And one of those medical records 
indicates that cigarettes caused his lung 
cancer and that was medical record way back in 
April of 2000 when he was first diagnosed, 
which I'll show you in a little while. 

The defense witnesses were two chemists 
and a historian. One of the chemists was a 
toxicologist. Now think about it. You've 
got — his name was Dr. Thomas. You've got 
hospital setting. Dr. Goldman is making the 
rounds with his patients. He's got 
Dr. Williams with him, they're going from one 
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room to the next talking to the cancer victims 
in those rooms. 

Dr. Thomas is with him. Dr. Goldman 
looked at Dr. Kenyon and says — Mr. Kenyon, 

I'm sorry, you have small cell lung cancer, 
which is caused by your many years of 
cigarette smoking. Mr. Thomas says — raised 
his hand. I don't think so. 
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Well, who is responsible for the 
patient's care in diagnosing the disease? Who 
is responsible is a medical doctor, it's not a 
toxicologist. If they had an argument at 
Tampa General or at the VA or at Moffitt, who 
is going to prevail on that one? It's 
certainly not going to be Dr. Thomas, a 
chemist, a toxicologist, made 4 million 
dollars from Reynolds over the years coming in 
to testify. 

He gave his strange opinions. It's not 
reality. It wasn't a doctor, it wasn't a 
doctor that came in and said that Mr. Kenyon's 
small cell lung cancer was not caused by 
smoking. No doctor said that. 

So, how does that affect those scales 
up there? I mean, all we got to do is tip 
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that little scale. And we've proven our case. 

Reynolds does not have proof because 
the fact of the matter is small cell lung 
cancer is a terrible, fatal disease that is 
almost exclusive to cigarettes. If you look 
at the percentages, it's like 99.9 something, 
cigarettes smokers. An occasional strange 
cancer occurs, but the probability are that 
Mr. Kenyon's lung cancer is caused by a 
hundred packer. You heard that term packer, 
that's a pack a day for a year. Pack a day 
for year. 20 cigarettes a day. Well, two to 
three packs a day, for 40, 50 years, 40 years, 
that's a lot of — a lot of — that's anywhere 
from 100 to 150, you'll see in the records 
they go from 60 pack years to 150 pack years, 
there's a big range. We know it was an awful 
lot of cigarettes. His family was aware he 
was a heavy smoker. 

You know, the case gets filed and wants 
to be very accurate, yes, I did smoke a 
cigarette. Well, according to Dr. Goldman 
it's pretty common that's what he sees in his 
clinical practice, it's difficult for people, 
some people they just can't quite get away 
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from it. He finally does, had a wonderful 
life, until he gets this sleep apnea situation 
where he falls asleep at the wheel. 

Goes in. The medical records say; 
well, six months to a year he's been having 
some trouble breathing. Well, he's got a big 
tumor. It's closing off one of the upper 
lobes of his lung. Then you get a lot of 
swelling from that. All that swelling is 
causing him to have sleep apnea. Once the 
tumor was shrunk with radiation and chemo, the 
sleep apnea basically went away. 

Let me see if I've got any other loose 
ends before I go into — there's a couple of 
ends. 

You might remember, from the opening 
statement, that Ms. Parker said if Reynolds 
was wrong, they will accept responsibility. 

And that's what we're asking here. We've 
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attempted to show you that they were in fact 
wrong. And I'm going to show you what the 
instructions and the verdict form look like in 
a minute. And we'll go through that briefly. 

And then I'm going to show you some of the 
documents again. Just so you can kind of get 
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a perspective and — because a lot — they 
came in and — it will be difficult to — to 
appreciate how they fit in telling the story a 
lot of times. But it's — it's unfortunately 
the only way that we were able to do it. 

I want to talk about the issue of 
choice for a second. Because that is an 
important issue. And nobody is saying that 
people don't have the right to make a choice. 

And that's really one of the most important 
rights that Americans have is the right to do 
that. And we certainly are not challenging 
it. 

But in order to make a choice you have 
to have a couple of things. You've got to 
have information to decide about it. And you 
have to have the ability to make a choice. 

Well, what's — what kind of information do 
you need to make a choice? You need — back 
in the '40s — in the '40s, Reynolds didn't 
even have a Research Department. They didn't 
even have a library. Didn't have one until 
1953. 1954, somewhere in that range. 

What was the choice that the smoker had 
back then? It wasn't the choice that you have 
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today. Because back then the choice was; 
well, like flying saucers I've heard that 
cigarettes may cause cancer. 

Reynolds says; "don't believe it". 

Reynolds says; "there ain't no proof". 

Reynolds says; "we believe cigarettes won't 
hurt you. We spend millions and millions on 
advertising to convince you. Don't believe 
what these other people are telling you. 

Don't — don't believe it. It's okay". 

So, so the smokers choice then; you 
choose to believe Reynolds, or you choose to 
believe the rumor? Who do you look to in that 
situation? Don't you look to the manufacturer 
of the product to tell you what it knows? 

You know it now. Reynolds knew, and 
knew it so well, it knew it so well. 

Dr. Townsend said the epidemiology was strong 
in 1953. It was strong enough that they were 
going to spend money on it. 

By 1956, their own doctor. Dr. Rodgman, 
had confirmed it. In the meantime, what does 
their president say to the employees on 
Christmas — I guess it was New Year's Eve? 

You flow, people aren't going to believe this 
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health scare. What's a scare? Something that 
comes on suddenly. And it's usually not based 
on anything, any good ground, it's a scare. 

It scares people. 
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Well, that's what they thought. It was 
just a scare. It will all go away. We're 
going to keep on selling cigarettes. People 
won't believe it. In fact all of those 
figures are dishonest. You heard Dr. Ford. I 
caught him. He said; "no, they weren't using 
those figures dishonest. Some employees — 
because they wanted to cover it all. They 
wanted to make people think it was just great 
to keep smoking cigarettes. 

And by the late '50s, they were 
convinced that the cigarette had some real bad 
stuff in it. Not that they shouldn't have 
known a long time before that. This was 
something that an expert, they are deemed 
experts, should have known in the 1930s, 
should have known, should have started doing 
something about it back then, should have 
hired research people to come in. Should have 
started a Research Department back then. 

Should have had a Research Director. Should 
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have had a library. Should have started one 
twenty years before they did. They didn't. 

And then when they did they started out 
with a few people, slowly built it up. And 
then we had this long 50 year history, 
culminating in something that occurred during 
the trial. Dr. Townsend testified, oh, yeah, 

I guess I was aware of the FTC, the Federal 
Trade Commission was going to come out with a 
report, it was in the paper. Yeah, I guess 50 
years of design changes haven't resulted in a 
safer cigarette. 

Well, one of reasons for that is 
because Reynolds knows that smokers have this 
thing called compensation. It's unconscious, 
switch to a lighter cigarette, maybe take a 
deeper puff, more frequent puff. You might 
smoke more cigarettes, but they knew that the 
smoker got the amount of nicotine that his 
addiction required, that's all there was to 
it. And when you — when you do that, you 
still get sick. 

Now the — you heard him say that even 
if you reduce the tar and nicotine by half, 
and studies show that the risk comes down by 
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25 percent, but that risk can go down quite a 
bit there's still a threshold, it's still 
very, very dangerous. 

Showed you some relative risk table out 
of the Surgeon General's report. Just to give 
you some idea when you see it's 7000 to 1, 
with alcohol the number 2 killer. I mean 
that's an a — I mean it's 28 to 1. 7,256, 

cigarettes are more than all the rest of them 
combined. It's you know, air pollution was 
way down there around 6 or something like 
that. Very small number. But you know, 
that's the story in general. I want to — I 
want to move on. 

Actually I thought I was going to — I 
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was going to draw something on here. But I'm 
not, so, let me just move this out of the way 
real quick so you can see. 

Thank you. 

I want to tell you a little bit about 
Mr. Kenyon. And I — I've got some things 
that I wrote down here. And we'll get through 
this pretty quick I think. 

I think my light went out. 

You know, you get wrapped up in a case 
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like this with all these documents and all 
this proof, you forget about why we're here. 

We're here because of what happened to the 
Kenyons. 

He was born in 1928. Grew up on Long 
Island. 14 he started smoking Camels. 

At age 16 in high school, he met his 
wife Florence, she was a sophomore, she was 
aged 15. 

You know, at the time, he didn't think 
that smoking Camels, there was no warning back 
then. No warning. Reynolds didn't put out 
any warning. 

And didn't really ever — if you go — 
up to 1966, say anything. Then in '66 you get 
the caution label which Reynolds disputed, 
which I'll tell you about in a minute. 

Then in 1953, to 1963, he — you know 
he had been a marine. Served with Ted 
Williams. And after he got out of the Marines 
he went and became a teacher. History 
teacher. And got a second job selling 
furniture. Their first daughter was born in 
1952. Second daughter in '58. Son in '64. 

He kept smoking Camels. During this 
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time period, there's no warning, no warning 
from Reynolds. 

'64 to '74, still smoking Camels. 

During this time they bought — they bought 
the furniture store. And he worked as a 
teacher. 

During this period he becomes a vice 
principal at Massapequa High School. And then 
later he becomes the principal of an 
elementary school. 

In the late 1960s, as I told you a 
minute ago, he tried to quit smoking. And 
Reynolds never warned. 

Now a caution label is something to 
think about. What's a caution — what's a 
caution label as compared to a warning? No a 
warning label went on in 1970 or so. Caution 
label, when you — when you're driving down in 
the car and you see caution, pedestrian 
crossing, you don't stop and turnaround and go 
back. 

You see a warning. Well, it's 
different. You know, this may be an analogy. 
You're driving — you're driving and there's a 
cliff up ahead and you don't know it. You 
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want the warning before you get to the cliff. 

Not halfway down. You want the warning back 
at a time when it makes a difference. You 
know once you are heavily addicted, you've 
been smoking for 15 or 20 years, it's much 
tougher to stop smoking, it takes longer to 
quit. The warning should have been given back 
in the 1940s or 19 — early 1950s. But it 
wasn't. 

1972. Mr. Kenyon switched to a filter 
brand. Another Reynolds cigarette. Salem. 

Smoked Salems until 1982 or after, sneaking 
cigarettes. 

He retired after 30 years with the 
school district up in New York. Lived there a 
couple more years and move to Florida. Golden 
dream for a lot of people. They come down 
here to live, retire, to enjoy Florida. 

Travel, see their families. That's what they 
did. 

I have up there that his mother died of 
natural causes. I think that's a mistake. I 
think she died of diabetes. His father died 
of natural causes. His father died at 89, 
around 1993. His mother died at age 83, 
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sometime in the late '80s. 

When Mr. Kenyon came down to Florida, 
he and his wife bought a kitchen shop. And 
they worked that for a while. And then he 
went to help his son, who is real estate 
appraiser. Helped set him up in business. 

Then he became an appraiser himself and was 
doing that up until the time he found out he 
had lung cancer and emphysema. 

Now, this small cell is a fatal 
disease, his prognosis is not good. You heard 
both Dr. Goldman and Dr. Williams say that. 

It's not good. He has repeated thoracentesis, 
which I'll show you some in some of the 
medical records. That means that fluid keeps 
building up around the outside of his lungs 
where he can't breath. That fluid is being 
generated from his initial cancer. And the 
prognosis for someone like that with small 
cell is not good. 

Now, if — Mrs. Kenyon has a life 
expectancy of 14.Something years. Mr. Kenyon, 
if he had been healthy would have had a life 
expectancy of 10. Between the two of them 
that's 25 years of family. Between the two of 
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them. 


That there's been destroyed. It has 
been destroyed by — by cigarette smoking and 
the diseases that it caused. 

Of course they've been married for 50 
years, high school sweethearts. 

They don't travel like they did. Can't 
go in an airplane because he needs oxygen. He 
travels around in a wheelchair. 

Very, very, very difficult situation. 
Life is totally and drastically changed for 
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him. 

Now, I want to show you some of the 
medical records. And I'm going to — gosh, I 
wish — You'd show this on the screen when you 
first see it and it's nice and big and then it 
shrinks when it goes up there. 

Here it shows that he had 120 pack year 
smoking history. This is back in April of 
2000 when he first goes in. Small cell lung 
cancer, 120 pack years. 

Then in another record it shows he 
states he's — and you've seen these, he quit 
about 17, 18 years ago. When he discontinued 
entirely. Then another record shows, it says 
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that Moffitt back in 2000. He has 
approximately 100 pack year smoking history. 

And quit 17 years ago. Drinks three or four 
glasses of wine. 

Then we showed you this record because 
it's interesting. He says he smoked 3 packs a 
day for 50 years. Well, if you go from 1942 
this bring you to 1992. This was dated back 
in — in April, long before his lawsuit. 

Then you get one that's says — quit 20 
years ago. Then you get another one that's 
dated after his lawsuit is filed. Which 
indicates that he smoked from 1943 to 1992. 

That it was 8 years since he quit. This is 
also a record that shows that his father was 
90 and his cause of death was natural. His 
mother is 83. She died of diabetes. 

Then we have another record that's 
after his lawsuit was filed. This says he 
stopped smoking in 1992. But then we have a 
record dated September 11, 2000 about four 
last later and after the lawsuit was filed 
where that smoking history says he quit seven 
months ago. Which is not right. That's what 
the record says. 
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And then yet another record after his 
lawsuit is filed, which shows that — that 
there's a — there's a big range here in what 
these history and records show, this one is 
dated this year and it says he quit 19 years 
ago. 

Well, in his own mind, you know, he was 
a non-smoker after 1982. He's just being — 
telling you that he did sneak some cigarettes 
afterwards, so, for whatever that's worth, 
that's the way it is. 

But the diagnosis and the — the 
opinion that cigarettes caused it were based 
upon his actual habit quit back in 1982. So 
it really doesn't make any difference to — to 
the plaintiff, to the Kenyons in their proof 
in this case. It just doesn't mean anything. 

He got small cell lung cancer and got it from 
the smoking. The doctors told him so. And — 
and that's why we're here. 

Here's the first examination where they 
found chronic destructive pulmonary disease. 
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And if you recall that's just another term for 
emphysema. That was diagnosed when he first 
went in in March of 2000. 
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There isn't any evidence that his 
emphysema isn't caused by cigarette smoking of 
Reynolds cigarettes. There's no counter 
evidence at all. It indicates here that he 
had been progressively short of breath for a 
month, six months to a year or so. That he 
had decreased breath sounds at right base with 
crackles, et cetera. These are sounds that 
the doctor hears in making the diagnose. He 
had an abnormal chest x-ray. Now here's the 
statement back in — in April of 2000 — go to 
the first page there. 

No — April 10, 2000, that he had — 
that chest x-ray showed a mass in the location 
of his — where — his lung cancer is 
ultimately found. It says the most likely 
etiology, etiology means cause, medical term 
for cause. The most likely etiology would be 
primary bronchiogenic carcinoma in the setting 
of former nicotine abuse. Nicotine abuse 
meaning cigarette smoking. Dr. Goldman 
says — that cigarettes caused lung cancer and 
that's in the records way back when. 

Then it goes on to describe how the 
tumor was — was closing off the bronchus, and 
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this is another medical record and you can see 
right there is the tumor. 

(Indicating). Right up there. This is 
a lymph node that was enlarged outside the 
lung. He had what was called a pending 
superior vena cava syndrome, which means it 
was encasing some of those arteries around the 
heart. It was causing him to swell up. 

Couldn't breath well. It shows the pathology, 
which is right there. Undifferentiated small 
cell. It's — an old form for it oat cell, 
carcinoma. And if you remember that's when 
the cancers that Dr. Teague back in 1953 
related to cigarette smoking way back then. 

Then, we have a couple of records that 
show the emphysema. This is a — a CT Scan. 

It says the lungs bilaterally, likely, have a 
chronic problem. It's related to chronic 
obstructive pulmonary disease. They called it 
the intertissued capacities, and ground blast 
capacities in the lungs that they relate to 
emphysema. Another CT. Scan shows the 
central ovular emphysema, that was — a 
destruction of the lung where these little air 
sacs break open and keep breaking open and you 
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have a big cavity in the your lungs, 
essentially which results from that. 

Now, this — this shows as of 
August 2001, he's not functional physically. 

He's on oxygen 24 hours a day. 

You know, here's a record that shows 
that he had brain radiation. You might 
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remember, his daughter saying well, he used to 
play crossword puzzles, he used to beat me all 
the time. Now he can't do them very well. 

The brain radiation causes him to have some 
memory loss, personality changes, makes him a 
totally different person. That was done to 
prevent the small cell from metastasizing to 
the brain or if it had to kill whatever was 
there. 

He's had, you know, multiple, multiple 
treatments of radiation, initially had 
radiation in Sarasota to shrink the vena cava 
syndrome down so he could go further treatment 
in Moffitt, they take him up there in an 
ambulance. He gets into Moffitt and they do 
more radiation and chemo. Shrink the tumor 
again, but then unfortunately — and I'll show 
you this in a second, it comes back. 
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In the meantime he's got this — these 
plural effusions where fluid is building up in 
his lung and they have to stick needle in — 
just to get the diagnosis they have to stick a 
bronchoscope down his throat. It didn't work 
the first time. They had to go in a second 
time to do that. Very difficult procedure. 

Very difficult for him. Having fluid removed 
from the lung. Very painful. Has had to do 
that repeatedly. 

And then the last shows a nodule that 
may be a neoplasm. That's a cancer that — 
it's still in his lung. Of course they don't 
know from an x-ray whether it could be caused 
by an inflammatory process or something else. 

Dr. Goldman said when you have plural effusion 
like this and finding like this it's very bad, 
very bad. 

Now I want to show you the jury 
instructions very quickly. There's basically 
two claims the plaintiff has; the negligence 
claim and then one that's called strict 
liability. And you're going to see that 
there's two claims under each claim. 

The first — and I anticipate — you 

3586 

know, there's always a chance that what I have 
on this screen may not be exactly what the 
Judge gives you, but the Judge is going to 
give you these instructions. And as you may 
even remember from our — our jury selection, 
you know, that's one of the things the jurors 
must follow the instructions given by the 
Court. You are the ones that determine what 
the facts are and how to apply this law what 
you heard in the courtroom. 

And by the way, if I say something that 
differs from your own recollection, use your 
own recollection. I make mistakes when I 
sometimes — I'm thinking one thing and 
another word's coming out of my mouth. And I 
don't mean to do that, but use your own — 
your own recollection rather than what you — 
what you hear me tell you if your recollection 
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differs from mine. 

But in any event, the first one is for 
not providing adequate health warnings before 
1969. And that's a cutoff, because you're 
going to see in these instructions that 
federal law says you can't bring a claim for 
failing to warn after 1969. And we don't have 
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one. We don't have a failure to warn claim 
after 1969. 

But there's an interesting aspect to 
that that you can consider, and it has to do 
with this common knowledge business, you know; 
and what you can consider is that first you 
have a — you have nothing. In 1966, you get 
a caution label. In 1970, you get a warning 
label that says, "Warning: Cigarettes are 
dangerous to your health." The General 
Surgeon General said that. 

And then in 1985, you get a stronger 
warning that says, "Warning: The Surgeon 
General says cigarettes can cause lung cancer, 
emphysema, low fetal birth weight. It 
contains carbon monoxide," a stronger warning 
yet, and this is the reason I point this out, 
is that, why would there be escalating 
warnings? 

MS. PARKER: Objection, Your Honor, 
pre-emption. 

THE COURT: Well, I'll — I'll overrule 
for the time being. It is — it is a — as 
you've correctly noted, after 1969, there is 
no issue. 
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But go ahead, Mr. Acosta. 

MR. ACOSTA: Thank you. Your Honor. 

The reason I point this out is that had 
there been common knowledge back in the '50s 
and '60s — and why would there be escalating 
warnings? You see? 

The two are not consistent with one 
another. There wasn't. 

People remember, back in the '50s you 
smoked wherever you wanted to. Everywhere you 
went, people smoked. 

Today it's different. It's a lot 
different. 

People know a lot more, you know; and 
in fact, you know, I thought coming in here 
maybe I'd come up with some fancy theme for 
this argument. I don't have a real fancy 
theme, but there is one little thought: You 
know, what people know now Reynolds knew then. 
Reynolds knew back in the early '50s. 

And I'm going to show you that in some 
of the documents. But before I get there, let 
me quickly do these jury instructions. 

The second one is for failing to 
exercise reasonable care in the design of the 
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product — in the design of the product. And 
I'll talk a little bit more about design in a 
minute, but negligence is — let me see if I 
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can find the definition here for you. 

"Negligence is the failure to use 
reasonable care. Reasonable care is that 
degree of care which a reasonably careful 
person would use under like circumstances. 

The company is the same as a person. 

Negligence may consist either in doing 
something that a reasonably careful person 
would not do under like circumstances or in 
failing to do something that a reasonably 
careful person would do under like 
circumstances." 

And then it talks about when negligence 
is a cause, and this is real important is — 
because not only do we have to show that they 
were unreasonable for not doing something or 
for doing something, but then we have to show 
that that caused something. Well, this is — 
this is — this is the charge that you'll get: 
"Negligence is the legal cause of injury if it 
directly and in natural and continuous 
sequence produces or contributes 
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substantially" — and this is the word — the 
words I want you to hone in on, because this 
is all we have to prove, is that it 
contributes substantially. It contributes. 

And then it goes on to say, "to 
producing such injury so that it can be 
reasonably be said that but for the 
negligence, the injury would not have 
occurred"; and then it goes on to say — and 
this is important — "In order to be regarded 
a legal cause of loss or injury or damage, 
negligence need not be the only cause" — 

"need not be the only cause." All it has to 
be is a substantial contributor, and it may 
not be the only cause if you think other 
things were involved in causing this to 
happen. Reynolds doesn't need to be the only 
cause for you to, in following these 
instructions, find in favor of the plaintiff. 
That's — that's just the way the law is. 

And so, it says, "Negligence may be a 
legal cause of loss, injury, or damage even 
though it operates in combination with the act 
of another or some other cause if such other 
cause occurs at the same time as the 

3591 

negligence and if the negligence contributes 
substantially to producing loss, injury, or 
damage." 

So, over that whole period of time, if 
there were other things that contributed to 
it, fine. As long as Reynolds contributed to 
it, then you should find in favor of the 
plaintiff. 

Now, this is an important instruction: 

"A product is defective if it is unreasonably 
dangerous when placed in the hands of the 
consumer without a warning." That's the law 
you are to follow, and I want you to think — 
let me rephrase that. 
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You should think of two things that 
Dr. Townsend said: One, a cigarette is 
inherently dangerous; and, two, it's not safe 
for its intended use. A cigarette is not safe 
for its intended use. 

If it's inherently dangerous and not 
fit for its intended use, it's unreasonably 
dangerous and defective. That's why this word 
"defective" people — the definition is a 
little challenging. This is the definition of 
"defect." It doesn't mean that the cigarette 
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has a rock in it that shouldn't be there. 

That's — if it — if it is unreasonably 
dangerous and doesn't have a warning, it's 
defective. 

We know it didn't have a warning. 

Dr. Townsend said there's no such thing as a 
safe cigarette. He said it was inherently 
dangerous, and he said it's not fit for its 
intended use. So, there you go. This weighs 
in favor of the plaintiff. 

Then it goes on to say that, "A 
manufacturer has a duty to warn only when the 
hazards associated with the use of the product 
are not, one, obvious." 

Well, the danger of a cigarette isn't 
really obvious in the sense that it causes 
cancer and emphysema. It's not like a knife. 

You look at a knife, and you can feel it's got 
a blade and it will cut. It's obvious. 

That's why there's not warnings on knives. 

You can't look at a cigarette and know that 
it's going to cause cancer unless somebody 
tells you that that's done the research to 
figure that out. 

So, it's not obvious or reasonably 
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apparent, or it's not as well known to the 
user as to the manufacturer. 

And they weren't as well known to the 
user as they were to the manufacturer, and 
that's what all these documents. All those 
Gallup polls, that's what they really show, 
and some of the other polls that were taken 
that year. People didn't really look at it 
that way. 

Now, the next statement says, "In 
evaluating whether a manufacturer has a duty 
to warn in the relevant time, you must 
consider the knowledge of the medical and 
scientific community at that time." Well, 
that would include Reynolds. They're part of 
the scientific community. A manufacturer has 
a duty to possess expert knowledge in the 
field of its product. That's the law. 

"Moreover, a manufacturer has the duty 
to fully test its products before the products 
are sold." 

Reynolds didn't even have a research 
department until 1954. It didn't do its own 
animal tests until 19 — in the 1980s, 
according to Dr. Townsend. It didn't do 'em. 
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We talked about the 1969 issue. By the 
way, that only applies to the failure to warn. 

The defect for design can be throughout the 
entire period, and it is. A design defect 
covers the entire time he smoked. The failure 
to warn gets cut off at 1969. 

Then it discusses the greater weight of 
the evidence, which I explained to you a 
minute ago. That's how you determine this. 

And let's got to strict liability real 
quick. The first prong of strict liability — 
there's two issues here. It was whether it 
was defective for not providing health 
warnings. It's similar to the other one, but 
there's a different test that you use rather 
than the negligence test — and by the way, 
you're going to get a copy of these, I think, 
to take back in the jury room with you so you 
can read these over again. 

And there's two parts to this one just 
like in the negligence claim. The second one 
is whether it was defectively designed. 

And then you'll be determining — there 
is a two-part test, because it can be 
defective under this kind of liability for two 
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different reasons. Does the product meet the 
consumer expectations for the product? If 
consumers thought it was safe and it wasn't, 
then it didn't meet their expectations. So, 
it would be defective under — under this 
definition. 

And this is how you would read it, "As 
to determining an unreasonably dangerous 
design, a product is unreasonably dangerous 
because of its design if the product fails to 
perform as an ordinary consumer would expect 
when used as intended." 

Well, that sort of means that today you 
could look at it and say, "Well, it performs 
as intended today because everybody knows that 
it's dangerous." Back then it didn't. So, 
back then the same cigarette could be 
defective 30 years ago, but not today. 

We're asking you to find that 
cigarettes that Mr. Kenyon smoked in the '40s, 

'50s, '60s, and '70s were defective in the way 

they were designed, because they don't meet 
this test. 

The other test that's used is a lot 
more complicated, even though it looks simple 
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when you first read it. "A product may also 
be unreasonably dangerous if the risk of 
danger outweighs the benefit." 

Well, so, you have to say, "What's the 
benefit of a cigarette?" Most people tell you 
people don't smoke — don't ever tell you. 

What's the benefit of that? There isn't any. 

So the risk of danger would outweigh — 
it would simply outweigh whatever benefit you 
get from the cigarette. But then you have to 
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consider a bunch of factors. And although you 
must consider them, it doesn't mean that any 
of them are particularly binding. You just 
have to consider them in determining whether 
or not the risk of danger in the design 
outweighs the benefit. We believe that the 
risk of danger does under either test. 

If you — if you determine that — that 
the cigarette didn't meet the consumer's 
expectation back in the '50s and '60s, then 
you don't even get this to one. You don't 
have to worry about this one, 'cause all you 
need is either one in order for the plaintiff 
to prevail on this design issue. 

And it's also going to ask you to 
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consider whether there was an alternative 
reasonable design that could have been used 
and, if so, would that have caused Mr. Kenyon 
to avoid the injury, so on and so forth. 

That's why you saw some evidence of 
alternative designs in the case. 

And essentially, the plaintiffs' 
position is that — that there are a number of 
things that should have been done to the 
cigarette way back when, in the late 1940s, 
early 1950s. They had the ability to remove 
virtually all — and remember, we had a little 
kind of definitional problem discussing 
whether it was a hundred percent or all; and 
at one point. Dr. Townsend says, "Well, 'all' 
means a hundred percent," and I showed him 
where he had said in — in a book that — that 
they could take all of it out. 

In any event, they could take enough 
nicotine out to make the cigarette 
non-addictive. And that's why there was some 
other evidence of pH adjustments and 
ammoniation and all that kind of stuff, 
because instead of trying to make the 
cigarette less addictive, what they did is try 
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to make it more addictive. That's what they 
did, because that's what they're selling; and 
that's — that comes out loud and clear in all 
of the documents. 

Now, again, the 1969 issue only applies 
to failure to warn. After that, it doesn't 
apply to a product defect. 

The same causation issue applies. If 
the defect just substantially contributes, 
that's all — that's all that's necessary. If 
it contributes and it's probable that it 
contributes — that's all we have to prove — 
then you should find in favor of the 
plaintiff. 

And if there's some other cause, as 
long as what Reynolds did was a substantial 
contributor — and like I said before, if 
they're at fault this much, that's enough. 

Then you should find in favor of the 
plaintiff. And that's simply the way the law 
is, and that's — that's how, when you read 
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this, you should — I think that's the 
conclusion you'll come to. 

The next issue — I just want to touch 
on this for a second — has to do with there's 
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a punitive damages claim, which — oh, first, 
before I do that, I want to talk about the 
damages, because — because if you decide 
there's liability, then, of course, you decide 
what the damages are, which is totally within 
your discretion. 

I — there's going to be no number — 
magic number given to you. This is something 
that — that you should decide if you decide 
that Reynolds is at fault or that the product 
was defective for failing to have a warning or 
was not designed properly because it contained 
this addictive dose or because it contained 
the carcinogens or it contained too many of 
them, for whatever — whatever reason, because 
it was inhalable. You know, there's a variety 
of — of problems with cigarettes back then; 
whereas, today you're on a different footing. 

But the damages are spelled out: 

Suffering and disability, physical impairment, 
disfigurement, mental anguish, inconvenience, 
loss of capacity to enjoy life. All those 
things. And that's one of the reasons why I 
pointed out that basically what you have here 
is 25 years loss. 

3600 

You have Mrs. Kenyon's 15 years of life 
expectancy loss. You have Mr. Kenyon's 10 
years of life expectancy totally changed by 
this. 

You know, one thought might be to 
consider — and this is just totally for you 
to consider — you're older in years, and you 
could buy — you know, you're 70, 75. You 
could you buy one more year of life. A person 
could buy one more year of life. 

How much would a person pay for just 
one more year of life? Would a person give up 
all their worldly possessions to live and have 
one more year of life? Well, that's something 
to think about in deciding. And again, I'm 
not going to give you a number. It's totally 
up to you, whatever — whatever you think is 
best. 

I mentioned the punitive damages issue. 

I want to touch base with you quickly about 
that. 

It — it's — there's a higher standard 
for that than what you have to prove to — to 
receive an award of compensatory damages. 

But this is the kind of — kind of 
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conduct that requires punitive damages: 

Actual knowledge of the wrongfulness of the 
conduct and the high probability that injury 
or damage will result, or whether the conduct 
was so reckless or wanting in care that it 
constituted conscious disregard or 
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indifference to the life, safety, or rights of 
persons. 

Now, the standard that you use is a 
different standard. It's not just tipping the 
scales. You've got to tip them pretty good. 

You've got to tip them pretty good. It's got 
to be clear and convincing. 

The documents in this case — their 
documents are clear and convincing; but again, 
this is totally up to you. You don't have to 
do this. If you don't feel it's appropriate, 
don't do it. 

But this is one of the issues that you 
have to — you have to consider when you — 
when you decide. 

And if you do decide, then what happens 
is there will be more instructions 
essentially. There will be another phase in 
this, which the judge will explain to you if 

3602 

that happens, but it's totally up to you. You 
are the ones that have to determine whether or 
not there's grounds for it. It's left totally 
up to you. 

Now, I want to quickly go over some of 
these documents with you, and the position of 
the plaintiff regarding Reynolds back in the 
1930s — this is pre-1953 — these are the 
things that Reynolds did. This is why we're 
here: Back in the 1930s and '40s, Reynolds 

should have been aware of all the cancer 
research showing that tar caused cancer in 
animals, and it was negligent for failing to 
act on it back then. It was unreasonable for 
them not to have done anything. 

Between 1937 and 1953, Reynolds was 
aware — should have been aware of the many 
medical and scientific articles indicating 
that cigarettes were carcinogenic and the 
cause of human lung cancer. It was negligent 
for its failure to act. 

Before 1953, Reynolds was negligent for 
not having a research department. It should 
have had one. Before 1953, it was negligent 
for not having tested to find the carcinogens 
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other toxins in Camels. It should have done 
that. Before 1953, it was negligent for not 
doing any health research. It should have 
done that. 

You might remember the 1953 document 
from Dr. Teague. That's when — when 
Reynolds' knowledge really begins that anybody 
can show through these documents; and in — he 
recognized in 1930 that the work had been 
started on these carcinogens. 

And then I showed you these tables from 
that document, and there were two pages of 
tables; and those are all animal tests 
where — where the skins of animals were 
painted with tobacco tars. And most of them 
got cancer. 

And Dr. Teague says even in his report 
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that the negative results don't mean much; 
it's the positive ones that really count. 

Then you were shown further information 
where Dr. Teague recognized that here's this 
1941 — he recognized the Oschner and DeBakey 
study for 1941. Reynolds — Reynolds had done 
nothing at that point in time. 

Here's — here's the findings that — 
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that Dr. Teague made regarding really how 
dangerous cigarettes were in 1953, and he 
talks about all these studies and how the 
excessive use was found to be — to be a cause 
of lung cancer; and that — and that 
previously the occurrence of lung cancer 
was — was — is hardly ever found, and it's 
extremely rare in a non-smoker. 

Oops . 

That 96 percent of the patients with 
cancer had a smoking history. 

Ninety-four percent of male patients 
with cancer of the lungs were cigarette 
smokers; and it goes on, but these were all 
the findings of Dr. Teague, indicating about 
how the studies all come up with the same 
conclusion. 

But what do they do? They advertised 
more doctors smoke Camels. More doctors smoke 
Camels. The girl with the high school awards. 

The water skiers: More doctors smoke Camels. 
Baseball players smoke Camels. 

Give Dad a carton of Camels for 
Father's Day. That's how they were 
advertising their Camels. 

3605 

Back in 19 — this is 1942. This is 
another article in evidence. This is from the 
Lancet, a journal in England. "Cigarettes are 
addictive." They're an expert. They're 
supposed to know that. 1942. 

Okay, 1953 to 1964, Reynolds knew its 
cigarettes were not safe for their intended 
use, and it knew they were inherently 
dangerous and without a warning. Therefore, 
they were defective. 

In 1954, Reynolds secretly recognized 
the validity of statistical studies. The 
evidence was so strong, that it sought to make 
a safer cigarette. Yet, it intentionally and 
negligently publicly denied the proof. That's 
what Reynolds did. It denied it, and it 
continued to deny it. 

Reynolds lied to the public when it 
said there was no proof that cigarettes caused 
cancer. It knew there was proof. 

You will recall the Frank statement 
where we showed you Reynolds signed onto this. 
"R.J. Reynolds." 

It says so right in the middle here: 

No proof. "There is no proof that cigarette 
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smoking is one of the causes." Then they go 
on to say, "We believe our products — that 
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the products we make are not injurious to your 
health." That's — instead of warning people, 
they were telling them, "Go ahead and smoke. 

It's okay." 

Dr. — Dr. Ford said he found this in 
every — in every newspaper he looked at this 
was so widely published. 

Then in the letter to the employee — 
to the employees — I mentioned that to you. 

You know, here's the president of Reynolds; 
and what he's doing? He's telling the 
employees that — that this health scare is 
going to have even less effect, because people 
are realizing it. The reason they're 
realizing it is because the cigarette 
companies, including Reynolds, are telling 
people it's okay to keep smoking. Smoke is 
what they want people to do. 

And then what do they do? Dr. Rodgman 
at Reynolds in 1956, he says that the 
criticisms of the research are really 
nullified by his own research. They don't 
tell anybody, though. Reynolds doesn't tell 
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the world, "Oh, we just — we just realized 
whatever criticism we had is nullified by our 
own research." They didn't say that to 
anybody. 

He says that — that a method of 
complete removal or, at least, complete 
removal of these compounds from cigarette 
smoke is required. 

These are all the carcinogens in the 
cigarette that he says this has to be removed. 

Reynolds didn't — intentionally — it 
intentionally didn't tell people. 

And then Dr. Rodgman sought to do more 
research in the late '50s; and Reynolds 
intentionally or negligently sought to 
optimize the smoke to make sure the smoker 
received an addictive dose. 

That occurs in 1959 where he says that, 

"The cigarette should contain as little as 
possible of these carcinogens at the zero 
level." They realize that they can't do that, 

"but the cigarettes should contain sufficient 
nicotine to supply the necessary requirements 
of the smoker with respect to this compound." 

It's 1959. They knew what they were 
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doing. They knew exactly what they were 
doing, but they didn't tell anybody what they 
were doing. They wanted people to think keep 
on smoking, it's fine. They weren't giving 
them a choice. Reynolds was not giving people 
a choice back then. 

Then what do we get in 1962? We get 
Dr. Rodgman again, and he looks at all these 
different kinds of studies: The animal 
studies, the pathologic studies, the clinical 
studies, the epidemiologic studies. What does 
he conclude? Evidence today — obviously the 
amount of evidence accumulated to indict 
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cigarette smoke as a health hazard is 
overwhelming. The evidence challenging this 
indictment is scant. Does residence tell 
anybody? No. Did it warn anybody? No. 

Later in the decade, even after the 
Surgeon General's report, even after the 
caution, Reynolds is saying, "Nobody knows 
what causes this disease." They knew. They 
weren't telling the truth. They simply did 
not tell the truth. 

What a difference it would have made 
back in 1954 if Reynolds had said, "We agree 
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with Dr. Oschner and all the others"; and 
honestly, I — there are a lot of studies. If 
you remember. The New England Medical Journal, 

The British Medical Journal, these are all 
pre-'53 studies. I don't have time to show 
all of these studies. They're in the 
evidence, but there were so many studies. 

And you heard Dr. — about Dr. Burney, 
and there was some discussion about whether 
the government should provide a warning in the 
mid '50s, '57, '58; and he had said in 1958, 

"Hey, it's beyond a reasonable doubt at this 
point cigarettes cause cancers." 

But Reynolds didn't agree. See, 

Reynolds is still advertising on — on a 
multitude of television shows. I read off a 
whole list of television shows. Advertising 
was done in a way back then so that you could 
hardly change the channel without running into 
a cigarette ad. They smoked on television. 

It was — it was promoted and promoted 
and promoted; and if you remember that graph 
that you were shown, that the sales just kept 
on climbing. The sales kept on climbing. 

They kept on climbing despite what people had 
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heard, and it was to make them not believe it 
that all this advertising was done. 

And it was done to hide — they had to 
hide what they knew to keep selling their 
cigarettes. It would have made a huge 
difference. 

Dr. Goldman said there's 170,000 lung 
cancer cases a year in this country. You know 
that 90 to 95 percent or something of them are 
caused by cigarettes. That's just lung 
cancer. There's — back in 1989 I think I 
read a statistic to you something around 
380,000 excess deaths due to cigarette 
smoking. 

Those people should have been given a 
choice like people today. Should have been 
given a choice, but Reynolds didn't do it, 
didn't give Mr. Kenyon that choice. He didn't 
start to believe it until the late 1960s. It 
came a little too late for him. It was too 
little, too late. Should have been given that 
choice. 

What Reynolds did, contributed to his 
smoking of cigarettes for all those years. 
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'30s and '40s. All that research was out 
there. This is public type research. It took 
a scientist to find it like Dr. Teague, but it 
was there, he found it. And he reported on 
it. Then they confirmed it. Then they hid it 
and they did it on purpose. It was 
deliberate. It was extremely deliberate. 

Here's some of their ads. 

Why would somebody put an opera star 
smoking a cigarette in Life magazine? Because 
they sing. Cigarettes don't hurt the opera 
star's throat. That was the message there. 

Look at these doctors up here. There's 
old medical school where they're sitting 
around looking at an operation or something. 

Doctors that smoke. Is what they're 
telling people. It's okay. It's okay for 
doctors. It's okay for Mickey Mantle to 
smoke. That's what — that's what Reynolds is 
telling people back then. It's okay for 
William Holden to smoke. They hired all the 
stars to do this. 

Look at Salem, this was a 1959 Salem 
ad. Down here it says, Salem, you know, it 
refreshes, et cetera, and it gives new ease 
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and comfort to smoking. Ease and comfort to 
smoking. 

Is a person supposed to think that 
Salem is going to cause them to get lung 
cancer or emphysema if it's — if it's being 
advertised as something that creates ease and 
comfort? The two are inconsistent with one 
another. 

It's this kind of image advertising 
these kind of statements that are inferring, 
they're implying they're safe. If there was 
something really wrong with it, a manufacturer 
would tell the purchaser of the product. They 
didn't, but they knew — they knew they 
deliberately concealed it. They concealed the 
information that they had. 

And this was a study I showed you that 
was done for Philip Morris in 1959. And this 
is how people looked at — at the danger back 
then. 

Let's — that only 1 percent thought a 
pack a day was more dangerous than getting out 
of the bathtub. This is a cigarette company 
study. This is what they found. 

That drinking a couple of alcoholic 
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drinks a day, nobody suggested that — that — 
that having a couple of drinks a day is — is 
unsafe or a problem in any way. But people 
thought back then that was a lot more 
dangerous than having a pack of cigarettes. 

They thought that breathing the soot 
and dirt and city air was more harmful than a 
pack a day of cigarettes. That's what people 
thought in the late 1950s. 


http://legacy.library.ucsf.§d«iftiii'r*ictf)oSaO<a^pfitf.industrydocuments.ucsf.edu/docs/xtgl0001 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


And the reason they did that was 
because the cigarette companies kept saying, 
no proof, no proof, there's no proof, this is 
just going to go — go away like every other 
little health scare and you saw the little 
blips in the — in the chart that — that 
showed the ever, ever escalating rise of 
cigarette smoking. 

Here's another one, '72, 69 percent, 
you know, that's more than two-thirds of the 
smokers didn't think that cigarettes were 
harmful. 

I mean, that's — that's the way they 
thought back then. 

Only 1 percent mentioned cancer when 
they're asked. Only 1 percent mentioned it. 
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Now, back in the early '60s you may 
remember in that Frank Statement they said, 
well, we're going to promise to do research 
and they formed this TIRO group. Well, that 
was a sham. That was a sham. 

And this is the proof of that. 
Vice-president of Brown & Williamson, what 
does he say? That TIRO in my opinion cannot 
provide a vehicle for such research. It was 
conceived as a public relations gesture. It 
has functioned as a public relations 
operation. 

That was a false promise. Now they've 
done some research. And you'll hear about 
Nobel Lourats that they've hired to do some 
things ultimately. Think about the dates that 
that happened, the '80s and '90s, doesn't cut 
it. Mr. Kenyon was virtually a non-smoker 
back then. This was back in the '50s and 
'60s. They weren't doing it. They weren't 
doing the research. 

This is the vice president of Brown & 
Williamson said moreover nicotine is 
addictive. We're in the business of selling 
nicotine an addictive drug, that's how they 
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looked at it. They challenged what the 
Surgeon General is going to say. That 
cigarettes caused cancer and emphysema. They 
challenged it. 

I mentioned that they didn't do their 
own animal studies until 1980. But you know 
what? They knew that animal studies had been 
done. They knew it, and I'll show you some 
more on that in just a second. 

Between 1964, 1972, Reynolds disputed 
what the Surgeon General had to say. The TIRC 
or CTR, which evidentially became known as CTR 
and then CTR U.S.A. it wasn't doing any 
relevant research as I just mentioned a second 
ago. The Reynolds Research Department, this 
is curious, they — they were — they secretly 
believed at that time that they couldn't make 
a safe cigarette. Dr. Teague didn't really 
believe they could make a safe cigarette back 
in 1968. I'll show you that document. 
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Dr. Teague created a formula for the 
propensity for people to smoke. Called it — 
it was the habituation factor was the big 
element of that factor. P equals H plus G 
plus a couple of other things. 
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The whole idea there was that it was 
nicotine that they sold. It was nicotine that 
made people smoke. And he thought up 
alternative products in the late '60s, knowing 
that they could never make a healthy 
cigarette. 

Knew it back then, but they didn't do 
anything about it because they wanted to stay 
in the conventional cigarette business as long 
as they could. 

They don't even start on the Premiere 
until 1982. And then that goes bust. Now 
it's ten years or 12 years since then, and 
there's no Eclipse on the market that you can 
buy down at the 711. It's not there. 

These are drug delivery devices. You 
may remember the patent, the patent 
application information. They're drug 
delivery devices, that's what they are. 

And that's what — that's what they 
sell. You know, today that may be okay, but 
people should have known about it back in the 
'50s and '60s. 

Okay. Let me show you a few more of 
these records. 
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There was a letter that the president 
of Reynolds wrote in late 1960s to the — to 
all the stockholders. It says — here's 
attached this nice little booklet we've got 
about smoking it's called Eight Questions and 
Answers. And what does Eight Questions and 
Answers say? This is 1969. For many adult 
cigarette smoking is one of life's pleasure. 
Does it cause illness or even death? No one 
knows. 


Well, back then, people didn't have all 
these documents that come to light. They 
believed the cigarette companies. A lot of 
people did. And we saw those Gallup polls and 
talked about common knowledge, and what was 
common knowledge and what wasn't. And how 
many people does it take for there to be 
common knowledge. 

First it starts out, well, it's got to 
be a substantial, significant number: The 
entire community is kind of thing, common, 
means entire community would have to know. 
Well, as it turns out that most people, most 
smokers didn't think that cigarettes caused 
cancer. Most smokers didn't think that. 
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Mr. Kenyon testified that he didn't think that 
until late 1960s, that when he first began 
start believing, that's when he starts trying 
to quit. 

Remember, this letter that was written 
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to Dr. Gori by Dr. Senkus, Dr. Senkus was 
the — was the director of research at 
Reynolds in 1972. 

And he's — he's appearing with the 
National Cancer Institute to work with them on 
the safest cigarette idea which Dr. Teague 
already said it's never going to work. 

But he says, he tells — just to make 
sure that — that they're on the record 
correctly, that he is the representative and 
he's there as a representative of the industry 
that he is in no manner accepting the view 
that present cigarettes are hazardous, 1972. 

That they're not hazardous, that's the public 
position that Reynolds is taking, that 
cigarettes aren't hazardous in 1970s. 

That the smoker — he's saying or that 
the smoke of such cigarettes causes or 
contributes to the development of human lung 
cancer. In 1972 Reynolds is taking the public 
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position that cigarettes don't cause lung 
cancer. 

Think about those documents that we 
talked about from the '50s. It was confirmed 
by Dr. Rodgman. His criticism was nullified 
by his own research. The evidence was 
overwhelming by 1962. They didn't put out a 
warning, they didn't warn, they didn't tell 
people. They were telling them just the 
opposite. 

This is a bad company. They were bad. 

It's not what should have occurred. They 
might be trying to change and mend their ways 
now, don't know, you heard Dr. Townsend. You 
have to decide whether you believe all that or 
not. 

But they should take responsibility for 
what they did then, because that's what we're 
here for, that's what we're here for. 

During this period, the same kind of 
ads. They refresh your taste, air softness 
every puff. 

This is — this is just before 
Mr. Kenyon started smoking Salems. Take a 
puff, it's springtime. 

3620 

This was a document that I didn't 
publish during the trial, but it's in 
evidence, it's just another one of these 
surveys. This — this is the before and after 
the Surgeon General's report to show you the 
impact before and after — it's a Philip 
Morris document, it's in evidence, it's 
Exhibit 1389, and let me show you — they 
asked a series of questions. And this is what 
I want to show you. This is before and after 
the Surgeon General's report. 

Whoops. Total not worried and less 
worried. 70 percent of smokers were either 
not worried or less worried in 1960, 1968, 

68 percent. 

That's what smokers thought back then. 
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A lot different than what people know today. 

This is — this was done in 1965. 

After the Surgeon General's report. 

This is still showing you that the 
majority of smokers weren't really worried 
about problems back then. 

And we have a document that involved a 
visit to the U.S.A. from some people in 
England. And they met with a whole bunch of 
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presidents of companies and so forth. And 
there's a little section on it. And the 
reason it was shown to you is because these 
people found that CTR, that's that research 
group, it wasn't doing any relevant research. 

It wasn't — what it was doing was 
looking at other things. They were hoping 
maybe they could find that something else 
could explain why lung cancer was being caused 
so they would be off the hook. What they did 
is they delayed, delayed and delayed and 
delayed so they could keep selling cigarettes, 
stay in business, it would be okay except it 
was killing people. 

It was — it was — if the cigarette is 
not fit for its intended use and it's 
inherently dangerous you wouldn't want to do 
that. But they did, that's why — that's 
what's wrong, that's why we're here. That's 
why we're here. Is to show you that they were 
wrong and they mislead the public, lied to the 
public about the things that they knew. And 
they lied to smokers. 

And here we have a senator that they 
hired to run the Tobacco Institute which was 
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another one of their public relations efforts. 
Senator, from one of the Carolinas to — to 
influence the media. That's what they did. 

They would influence the media — to the 
best — when you sell a lot of advertising, 
think about it, a lot of advertising costs a 
lot of money, they can peddle a lot of 
influence and they did. They would go in and 
try to change stories and get stories that at 
least weren't so bad. 

MS. PARKER: Objection, Your Honor. 

THE COURT: Sustained, argue the 
evidence. 

MR. ACOSTA: It says, "Working directly 
with communications people, we've also been 
able to influence and sometimes forestall the 
preparation of unfavorable material." That's 
what the Tobacco Institute was doing. 

This was that habituation factor 
document — oh, wait, before I show you that, 

I want to show you this: This — the fate of 
the nicotine in the body. This was back in 
1963, '64. 

It involves the drug effect of 
tolerance. And it discusses how nicotine is 
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addictive. Another document that came in with 
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it was called the tentative hypothesis to 
explain. They assumed that nicotine was 
addictive, they're trying to explain why it 
was that way. 

And back then they realized that — 
that it affected the corticotrophic releasing 
ability of the hypothalamus, that's in the 
brain. I mean, they had pretty strong 
research way back then, back in the — in the 
early '60s about the drug affect of nicotine. 

And how it created an unconscious desire. 

It's unconscious. If it's unconscious, it 
makes it kind of hard to have a choice. 

In fact, the Surgeon General found that 
nicotine removes the freewill to some extent. 

It removes choice. It influences the choice 
that you make. 

And it's unconscious. A lot of times 
smokers try to quit smoking and next thing you 
know they're smoking. Take — it's — this is 
a strong drug. And it's so strong that it has 
been compared with — with other drugs. 

Strong opiates. Reynolds did that itself. 

And I'll show you in a second a couple 
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of those studies if he remember where one of 
the researchers says, hey, we really ought to 
research this addiction business, this is 
1978, we really ought to research this 
addiction business for public safety reasons 
and besides it might come out to our benefit. 

And he says there's these things 
called — I call them enkephalins or 
enkephalins or whatever they are in the brain, 
that work just like opiates and these receptor 
sites in the brain and he says, you know, we 
ought to do this, but then he makes this 
proposal and he says, yeah, let's do it, but, 
of course, if it's detrimental for legal 
reasons let's not do it. 

They didn't do it. They didn't want to 
prove it was addictive. Because they wanted 
to be able to take the position, it's like the 
Internet. The only group in the world — all 
the authority in the world agree that 
cigarette smoking is addictive. All the 
medical and scientific, Reynolds has its own 
definition. Reynolds has it's own definition 
of addiction, it has it's own definition of 
causation, it has its own definition of common 
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knowledge. 

They manipulate the word definition to 
suit their needs so they can avoid 
responsibility. That's what that's all about. 
That's why they hire and spend hundreds of 
thousands of dollars to have these witnesses 
come in with these great credentials to tell 
you that, you know, on the one hand everybody 
knew, on the other hand we couldn't have 
known. That kind of thing. 

They're speaking out of both sides of 
their mouth is what they're doing. 
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So, got 15 minutes to go I'm going to 
try to wrap it up. 

MS. PARKER: Your Honor, objection 
before we get off these documents. Your 
Honor's prior ruling about identifying 
documents that are not from Reynolds, the last 
two documents. 

THE COURT: I'll — make sure and 
identify what the source of the documents, 

Mr. Acosta. 

MR. ACOSTA: All right. 

THE COURT: The last two documents. 

MR. ACOSTA: I will. The last two 
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documents were British American Tobacco 
Company documents. 

This is habituation factor. That Dr. 

Teague found. P equals propensity, H is 
habituation. This is interesting 1968 — he 
started thinking this up in 1968 and he didn't 
do it all by himself, he had Dr. Senkus and 
all these other people in the research 
department there assisting him. 

He said that the proposed products are 
technologically — they're technically 
feasible back at that time. He didn't make 
them up. They didn't start working on — on 
these alternative designs until much later. 

Because they wanted to stay in the — in the 
regular cigarette business. 

Now, we move up to 1970 — '70's, the 
'90s and the deception continues. Reynolds 
knew that most smokers would quit if they 
could. They knew that smoking — that 
nicotine a hereditary affect on certain 
individuals because it doesn't treat everybody 
the same way. About one fourth of the 
population has an affinity for nicotine. It 
knew that and it designed its products around 
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that. 

Let me — I'm going to go through these 
kind of quickly. 

Because what they did is they sought a 
target dose. Here's a document that talks 
about — how low — how low can we go? And 
habituating level of nicotine, how low — 
that's what they were looking for. Is trying 
to keep people hooked to cigarettes. The pH 
information was addressed by them because they 
thought that — that sales would — would — 
would climb depending upon the pH, and the 
kick that they could cause nicotine to give. 
They thought that that's what another company 
was doing. 

And they did have this technology way 
back in the '50s and late '40s to alter the 
nicotine content of the tobacco. They used 
ammonium. And they ammoniated — in 19 
additional brands up 27 percent using this G7A 
which was their ammoniated tobacco, they did 
in fact use that in their cigarettes. 

And here there is an indication that 
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most people didn't — didn't understand what 
the nicotine and tar numbers were on the 
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cigarette pack back in the '70s. 

But they knew they had done studies and 
they knew that nicotine had some pretty 
serious side affects. And this is a Reynolds 
document. Reynolds research. 

This is a document that talks about 
heredity, here they have one where they're 
trying to identify the means to manipulate the 
tar and nicotine ratio, and evaluation means 
of increasing nicotine delivery. Here they 
wanted to keep the nicotine up, bring the tar 
down. That would make it safer they thought. 

But the nicotine had to be there. 

This is a Reynolds document regarding 
these enkephalins or whatever you call them. 

And this was the part of the proposal, they 
said, hey, we won't do it if it's going to be 
detrimental to our industry. 

There's a document that I need to show 
you because you'll remember this one. This is 
the one that said we do not see any difficulty 
in the event a decision is reached to remove 
certain reports from research files once it 
becomes clear that such action is necessary 
for the successful defense of our present and 
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future suits, we will promptly remove all such 
reports from our files. 

As an alternative to invalidation we 
can have the authors rewrite these sections of 
the reports which appear objectionable. We're 
awaiting your decision as to what to do with 
respect to the reports in question. This is 
from the director of the research department 
to their legal department in 1969. 

And Dr. Townsend came in and said, 
well, I've read everything that's there and 
everything that's there is there. Well, what 
does that mean? 

How would he know if they rewrote or 
took out the harmful language? But that's 
what this company did and what they thought 
back in the 1960s. 

Now, I mean, there's so much, there was 
some — I want to show you this just real 
quick. This is a Philip Morris document 
regarding the smoking dogs. The automatic 
dogs they — there was in fact a breathing 
study where they induced lung cancer in dogs. 

It was done by Dr. Auerbach, he invited 
them all to come look that somebody did from 
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Philip Morris says, yes, it looks like got all 
kinds of cancer in these dogs. He says come 
on down, he's happy to let anybody look at 
that. 

What do they do? They criticism that 
study. It wasn't mentioned by Dr. Thomas or 
anybody else. If they had done — what more 
do you do, you do a tracheotomy in a dog and 
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you put a tube in his throat and you have him 
smoke cigarettes, and he gets lung cancer. 

You have all these studies. Their own people 
say that the evidence is overwhelming, there's 
nothing — whatever against is scant. What 
more has to be done? Nothing. 

They knew. And they didn't warn. 

They're a bad company. They did wrong. It 
contributed to lots of death. It contributed 
to cause Mr. Kenyon to get lung cancer. 

That's the problem and that's our position. 

Now, this — the one number I do need 
to tell you about is medical bills. There is 
$163,658.02, one sixty-three six fifty-eight 
in medical bills. Those are just the past 
bills. 

I'm going to get a chance to come back 
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and speak to you again. Hopefully it will be 
to rebut whatever the defense's position is on 
a number of these things and we know they have 
a different position. 

The verdict form I was going to show 
you, it's pretty simple, though, it has 
basically, it says was there negligence on the 
part of Reynolds — let my quickly put that up 
there. I think I can show it to you in less 
than a minute. 

You're going to see questions like 
this. Was there negligence on the part of 
Reynolds for not providing adequate health 
warnings to the plaintiff? You can say yes or 
no. 

Did they fail to exercise reasonable 
care in the design of the product? Didn't 
have a warning. It was designed to addict. 

And then — after those two questions 
you got two more similar questions under the 
strict liability issue. If you answer yes to 
any of those questions, to any of them. Then 
you decide to fill in the lines for the 
damages, there's just three of them, I 
believe. 
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And then whether or not you think 
punitive damages would be warrantied for this 
kind of conduct? It's totally up to you. 
Appreciate you're listening to me and I'm 
going to sit down and I'm be back after 
defense has been able to speak. 

Thank you. 

THE COURT: Thank you, Mr. Acosta. 

Ladies and gentlemen, we will take a 
15-minute break. 

(Whereupon, the jury was excused at 
11:10 a.m.) 

THE COURT: Court will be in recess 15 
minutes. 

(Thereupon, a recess was had at 11:10 

a.m.) 

(Thereupon, a recess was had at 
11:10 a.m. until 11:28 a.m.) 

THE BAILIFF: All rise. Court is now 
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back in session. 

THE COURT: You may be seated. 

Mr. Acosta, Ms. Parker, just approach 
for a second. 

(Thereupon, the following discussion 
was had at the bench out of the hearing of the 
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Jury:) 

THE COURT: I thought you were talking 
about those letters. You're not talking about 
the — 

MS. PARKER: These are the — I'm going 
to read documents. 


THE COURT: Okay. He'll look at this. 

MR. ACOSTA: Thank you. Your Honor. 

THE COURT: Be in evidence. 

MS. PARKER: Tendered by us. 

I have a couple of things. I want to 
move for a mistrial based on Mr. Acosta's 
opening. I understand — 

THE COURT: Opening? 

MS. PARKER: Closing. I'm sorry. 

THE COURT: We'll go back to opening. 

MS. PARKER: Mr. Acosta clearly 
violated the pre-emption rules. And I don't 
see how I can address that because if I were 
to do so, I would violate the pre-emption 
rules. So, I want to make that motion on that 
basis. 


THE COURT: I'll deny the motion. 

I — Mr. Acosta did clearly advise the 
jury with regard to 1969 there was no claim 
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after 1969. And thus there is commentary that 
dealt with his claim prior to 1969, 
notwithstanding his providing historical 
basis, so, go ahead. 

MS. PARKER: Second thing, if I could 
go until maybe about 12:15 or so. 

THE COURT: That's fine. 

MS. PARKER: When I get to breaking a 
point. I'll just let Your Honor know. 

THE COURT: Yes, when you get to a 
breaking point. 

(Thereupon, the bench conference was 
concluded.) 

MS. PARKER: Your Honor, may I go up 

there? 


THE BAILIFF: All rise. 


(Jury entered.) 

THE COURT: You may be seated. 

Welcome back, ladies and gentlemen. 

Ms. Parker, you may proceed. 

MS. PARKER: May it please the Court. 

Good morning, ladies and gentlemen. 

Well, we have been here together in the 
courtroom, it will be four weeks tomorrow when 
you all first came in and filled out that jury 
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questionnaire form, then we went through the 
jury selection process. Then it will be four 
weeks Thursday when I first had an opportunity 
to talk to you when we gave our opening 
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statement. And in that four week period we 
have all noticed how diligent you all have 
been, how patient you have been with lawyers 
and with witnesses. You've had good humor 
throughout this, and we want to thank you for 
that. 

I want to thank you not only on my 
part, but also our whole trial team, Troy 
Fuhrman, Geoff Beach, also John Yarber and 
Charles Wright, and on behalf of our client 
also. We really appreciate your attention and 
your patience throughout this time, and it 
will soon to be over today, by the end of the 
day, when we finish talking. And then it will 
be time for you to go back to the jury room 
and begin your deliberations and try to reach 
your verdict. And as you do that, I want to 
remind you of something that I said about four 
weeks ago, and that is you brought your common 
sense with you to the courtroom. 

Every day that you come in here and 
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listen to witnesses and heard arguments and 
all, every day you've come in, you've come 
through that security check and nobody has 
said you've got to check your common sense and 
leave it down here. You brought it with you 
every day. You've been using it. You've been 
listening to the witnesses and looking at the 
exhibits. 

What I want to ask is when you begin 
your deliberations later on today or tomorrow, 
if you'll use your common sense as well when 
you're considering the issues in the case. 

Now, I wanted to repeat something else 
that I told you in opening statements about 
four weeks ago, and that is it's important to 
know what this case is about. And it's also 
important to know what this case is not about. 

This case is about Floyd Kenyon. And it's 
about the choices that Mr. Kenyon made. And 
the ultimate issue you're going to have to 
decide is whether or not Reynolds has to pay 
money damages to the Kenyons because of those 
choices he made. 

This case is not cause. It's not a 
crusade. It's not a chance for you to vote on 
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how you feel about smoking or whether 
cigarette smoking should be legal or not, and 
that's because our society has already done 
that. Our society already knew that there 
were health risks to smoking, but nevertheless 
decided that cigarettes are a legal, lawful 
product for adults who choose to smoke. 

Remember that as you're listening to the 
arguments and considering the issues. 

Remember the focus of the case is on Floyd 
Kenyon and his choices. 

Now, Mr. Acosta mentioned to you there 
are really overriding issues for you to 
decide. The first one is failure to warn and 
the second one is design defect. 
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Now, there are two legal principles I 
want to tell you about before we talk about 
the legal issue in general. First is burden 
of proof. 

Mr. Acosta and the plaintiffs have the 
burden of proof here. They have the burden 
and they have to prove each and every element 
of their claim. 

The other issue I want to talk to you 
about is legal cause. Every question about 
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liability on the verdict form includes a 
phrase about legal cause. 

What you're going to have to decide is 
was there any wrongdoing on the part of 
Reynolds, but also, did that have anything to 
do with Floyd Kenyon? 

Did that have anything to do with the 
injuries that he says that he has with his 
illness? 

So, there are two issues I want you to 
remember, I'm going to you ask that you 
remember: Burden of proof and legal cause. 

Let me tell you in a little bit more 
detail about these two issues; two overriding 
issues in the case, failure to warn and design 
defect. 

What does that mean? 

Failure to warn means that the 
plaintiffs have to prove to you that before 
1969, Reynolds should have warned Mr. Kenyon 
about the health risk of smoking. And if we 
could have warned, it would have made a 
difference. It would have made a difference 
to Mr. Kenyon and the choices that he made and 
that he would not have gotten ill if he had 

3639 

gotten the warning. 

What is the design defect claim? 

It means that the plaintiff has to 
prove that there was something wrong with the 
design of cigarettes; the Camel and the Salem 
cigarettes that Mr. Kenyon smoked. And, that 
if Reynolds had done something differently, it 
would have made a difference. It would have 
made a difference to Mr. Kenyon and the 
choices that he made, and he would not have 
gotten ill as a result. 

So, despite all of the scientific and 
medical and technical issues and evidence that 
you heard about in the case, everything really 
boils down to those two issues. 

Because the plaintiff did not meet 
their burden of proof, they have not proved 
those two issues, I'm going to ask you to 
return a verdict in favor of Reynolds. 

Let me talk with you first about the 
failure to warn claim. 

The failure to warn claim means that 
Reynolds — that plaintiffs have to show that 
Reynolds should have warned Mr. Kenyon about 
something that he didn't already know, or 
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something that wasn't already common 
knowledge. And that if Reynolds had given 
that warning he wouldn't have become ill. 

Let me say that again. 

The plaintiffs have the burden of 
proving that Reynolds should have given a 
warning before 1969 about something Mr. Kenyon 
didn't already know, or about something that 
wasn't common knowledge. 

Let me explain what I mean by that. 

It's really the first part, something 
he didn't already know. It's really as simple 
as it sounds. 

As I believe Judge Baumann is going to 
instruct you when he gives you the legal 
instructions in the case, the law does not 
require a manufacturer, like Reynolds, to warn 
a consumer about something if they already 
know it. 

Let's put up that jury charge. 

See at the bottom there it says, 
"whenever reasonable persons would need to be 
informed." 


Mr. Kenyon has to need to know that 
information. 
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The second part is also I think common 
sense. Did Reynolds have a duty to warn 
Mr. Kenyon about something that was not 
already common knowledge in the public? 

Something that the public didn't 
already know? 

Again, Reynolds only has a duty to warn 
if it's something the public didn't already 
know. 


And that's why the manufacturer 
doesn't — the manufacturer of knives, for 
example, doesn't need to warn people that the 
knives are sharp because people already know 
that. That's because if you own a restaurant 
or you sell coffee, you don't have to tell 
people that coffee is hot, because that's 
something they don't need to know because they 
already know that. 

And similarly with other risky products 
like cigarettes and alcohol, people don't need 
to be informed of risks they already know. 

Let me take a minute and tell you why 
Mr. Kenyon's claim here is only for the period 
of time before 1969. 

That's because Judge — as I believe 
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Judge Baumann is going to instruct you, from 
1969 forward the warnings on the cigarette 
packs are legal, they're adequate and 
sufficient as a matter of law. 

They're adequate and sufficient as a 
matter of law. If we could pull up that jury 
charge. 

Defendant, R.J. Reynolds Company has 
provided legally sufficient warnings since 
July 1st, 1969. 

So with respect to this failure to warn 


http://legacy.library.ucsf.§d«iftiii'r*ictf)oSaO<a^pfitf.industrydocuments.ucsf.edu/docs/xtgl0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


claim, anything you hear about warnings after 
1969 has nothing to do with the period of time 
before 1969. Because 1969 forward they are 
legally adequate and sufficient as a matter of 
law, which is what I believe Judge Baumann is 
going to explain to you later. 

The evidence is going to show that 
before 1969, Reynolds didn't need to warn 
Mr. Kenyon about health risks of smoke because 
that's something that he already knew. 

And Reynolds didn't need to warn 
Mr. Kenyon about the health risk of smoking 
because that's something that was common 
knowledge. That's something that the public 
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already knew. 

And, remember I talked to you about 
legal cause, always have to keep that in mind. 

The evidence is going to show that no matter 
what Reynolds may have said before 1969, it 
would not have made a difference to Mr. Kenyon 
and in the choices that he made. 

Let's go over, first, what the evidence 
in the case has shown about widespread common 
knowledge, about historical awareness. 

You know, you've heard testimony in the 
case about how long tobacco has been with us 
and how long cigarette smoking has been with 
us. Reynolds Tobacco Company was formed in 
1875. But there were cigarettes well before 
then. And there were criticisms about tobacco 
and cigarette smoking and warnings about the 
health risk of cigarettes way before then. 

Remember this slide that you saw — 
actually this is when we had the TV screen set 
up here, this is when Dr. Ford testify. This 
was in 1604. That's 400 years ago. When King 
James was the one who was responsible for the 
King James version of the Bible. When he came 
out and talked about being dangerous to the 
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lungs, that was 400 years ago. 

And awareness has increased ever since 
then. In the late 1800s, early 1900s. 

Remember we saw with Dr. Ford this map. 

Around the turn of the century, 14 states said 
cigarettes were illegal. Because of concerns 
about health issues, including Florida. 

Florida in 1899, made cigarettes 
illegal because of this concern about health. 
So that's more information right there about 
common knowledge. Again right around the turn 
of the century. 

And remember Dr. Ford talked about how 
different national organizations and different 
national personalities came out during that 
period of time saying things about cigarette 
smokes — cigarette smoking being hazardous to 
your health. 

And in particular, one that — that I 
noted, you all may remember he was talking 
about a lady by the name of Lucy Paige Gaston. 
And she ran for president of the United 
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States. Around this period of time and 
Dr. Ford said her platform, you know, her 
platform for running president was that 
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cigarettes should be illegal. So, again, 
there's a lot of knowledge, and this is back 
in the 1800s and early 1900s about health 
risks of smoking. 

Let's look at what was going on in 
Florida. In Florida as early as 1906, the 
Florida government published these health 
notes. One is in 1906 and one is in 1912 that 
discussed the health risks of smoking. Those 
are just a few of the items of evidence that 
you all have heard in this case from this 
period of time up until early 1900s. At that 
period of time there was already widespread 
awareness that smoking had health hazards. 

That's what Dr. Ford came here for. 

That's one of the reasons why we brought him 
here. He's a historian. He has a Ph.D. from 
the University of South Carolina. He's one of 
the leading historians in the southeast. 

And he brought with him this detailed 
historical analysis of this issue. He had 
studied it. He studied newspapers from 
Florida, New York. He had studied other 
sources and he came here, the reason why we 
brought him here is so he could tell you all 
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about this common knowledge. 

I want to go over his testimony a 
little bit more detail. 

Remember this chart from Dr. Ford? 

Dr. Ford used it to say: Information that 
smoking cigarettes had health risk, including 
the risk of getting lung cancer came to the 
American public from every direction. 

Came from newspapers and magazines. 

Remember we gave each one of you all the 
notebook from Dr. Ford. And in addition, we 
had those three boxes of newspaper articles 
and magazine articles that we put over here as 
well. 

And, for example, we talked about 
Reader's Digest. You heard Dr. Ford say 
Reader's Digest started having articles in the 
1920s about the health risk of smoking. And 
it continued having articles in the 1930s, 

1940s, 1950s and 1960s, and what's really 
important about Reader's Digest is that was a 
period of time before people had TV's in their 
houses like we do today. 

People read more to get their 
information as opposed to having TV's. 
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Dr. Ford said according to Reader's 
Digest, one in four households during that 
period of time subscribed to Reader's Digest. 
Including the Kenyon's. You heard Mr. Kenyon 
say he read Reader's Digest. 

Information about health risk of 
smoking has come to the public through TV also 
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and radio and movies. Remember the movies 
that we showed you when Dr. Ford was here. 

And from music, remember the song from 1947, 
that was a top hit song about the health risk 
of smoking. 

And then there are common slang terms 
that had been developed to communicate the 
idea that smoking cigarettes have health risk. 
Remember the term "coffin nails?" And we 
showed you part of that movie with the Three 
Stooges where they talked about the coffin 
nail cigarette company. And Mr. Kenyon said 
he heard that phrase, "coffin nails". 

There are other slogans, other phrases 
that have slang terms that have been used to 
communicate the idea to the people that 
smoking cigarettes were risky. Cancer sticks, 
nicotine fit, nicotine fiend, those are all 
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phrases that the public knows. 

Now, of course, there were statements 
from tobacco companies during this period of 
time also. And there were advertisements 
during this period of time. I'm going to talk 
about the advertisements a little while later. 

But the question is, did those advertisements 
or those company statements prevent the public 
from getting this message? This common 
knowledge that smoking cigarettes had health 
risks? The answer to that is clearly no. 

Now, up until around 1950, all of this 
information that the public had about health 
risk of smoking was not based on rigors of 
science, it was based on information that — 
belief, information that people had, their 
understanding, but it really wasn't until 
around 1950 with those first epidemiological I 
studies came out. 

Remember those are the statistical 
studies when they went back and they looked at 
a whole group of people and said for this 
group of people have lung cancer, what 
percentage statistically smoked cigarettes. 

Those studies started coming out in 1950. 
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Here's what's important. Those studies 
were covered extensively in the media. All of 
those studies, every time a major study came 
out, there were may newspaper articles and 
magazine articles that told the public about 
it. Let's look at some of those. This is 
that famous study from Dr. Wynder and 
Dr. Graham, from 1950. There's another study 
that came out in 1952 by Dr. Doll and Dr. Hill 
that was covered extensively. 

And another study by Dr. Hammond and 
Dr. Horn that was sponsored by the American 
Cancer Society received so much publicity that 
the Gallup poll in 1957 said 77 percent of the 
people that they polled knew just about that 
one study. 77 percent of the people knew just 
about that one American Cancer Society study. 

What's important every time those 
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studies came out, every time those medical 
doctors had a new break through about smoking 
and health, it was reported to the American 
people. 

More attention has been paid to smoking 
and health than any other health issue in the 
history of the United States. 
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It's been on the front page of our 
newspapers. It's been extensively covered in 
magazines. 

You've heard about all of these and you 
saw those — those are all in evidence. All 
those boxes of documents, of articles, of 
magazines and newspapers that's all in 
evidence. 

Remember the polling data that Dr. Ford 
went over. In 1954, 90 percent of the people 
said that they had heard or read something to 
the effect that cigarette smoking may be a 
cause of lung cancer. 

And if you compare that 90 percent with 
other events, will give you some idea just how 
striking that is. Because, for example, in 
1996, only 70 percent of the people knew who 
our vice president was, who was A1 Gore. That 
gives you some idea about just how strong 
public awareness and common knowledge was in 
1954 . 

And as a result of all of this 
publicity, all of these articles, all of this 
publicity that came out about smoking and 
health, the issue of whether there should be a 
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warning on the cigarette packages became an 
issue for our society. 

It became an issue that our society was 
discussing. And I believe when Judge Baumann 
gives you the instructions of law, that he's 
going to tell you — if you could pull that up 
please. 

That in evaluating whether a 
manufacturer, like Reynolds, has a duty to 
warn at any relevant time, you must consider 
the knowledge and — of the medical and 
scientific community at that time. That's 
what we have to do. We have to go back to 
that time before 1969. Not what we know 
today, but at that time. 

That's why we brought Dr. Richard 
Thomas here, the toxicologist, so he could go 
over with you all of these studies and to let 
you know what the medical and scientific 
community was saying at that time. 

You may remember he used that chart and 
then talked about the specifics under there. 

So what did the medical and scientific 
community say at that time? They said 
warnings weren't needed. 
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All of these organizations came out in 
the 1950s and the 1960s and said warnings 
weren't needed. That is the context of 
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Reynolds actions, 
more detail. 

First of all in 1954, the American 
Medical Association, the president. Dr. Walter 
Martin, said he wouldn't advise — the AMA 
wouldn't advise or warn people not to smoke. 

Two years later, 1956, the American 
Cancer Society came out and said the same 
thing from their president. Dr. Charles 
Cameron. 

In 1957, the next year, the Surgeon 
General of the United States, who was then 
Leroy Bernie, testified in Congress. And he 
testified, I do not believe we would be on 
firm ground in recommending such a warning 
sign at this time until we have more specific 
information. That's what the Surgeon General 
was saying. 

And the Surgeon General also testified 
in this same hearing about the excellent 
coverage of the smoking and health issue in 
the press. The next year, 1958, Dr. John 
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Haller, who was director of the National 
Cancer Institute said that the government 
needed more evidence before deciding whether 
to warn. 

Now, all of these studies, all of this 
information that was coming out in the late — 
beginning around 1950 when the first cancer 
studies came out, that lead up to the Surgeon 
General's report in 1964. 

Ladies and gentlemen, when that report 
came out, it was the top news story for days. 

Let's go over some of that information. 

And Mr. Kenyon himself acknowledged that there 
was a tremendous amount of publicity about the 
1964 Surgeon General's report. And he saw 
that coverage. 

And you remember Dr. Ford testified at 
the end of the year, around New Year's, when 
they're looking back over the past year and 
they're saying, what are the top news stories? 

The 1964 Surgeon General's report was listed 
as one of the top news stories for the whole 
year because it got so much publicity. And it 
was front page news in Tampa and in New York, 
on Long Island, where the Kenyons were living. 
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It was also covered in magazines. For 
example. Life magazine. Time, U.S. News and 
World Report, Newsweek. And remember, 

Mr. Kenyon admitted that he was teaching a 
history class on current events when the 
Surgeon General's report came out. 

Media coverage has intensified since 
that 1964 Surgeon General's report came out. 

And as a result, 50 million Americans have now 
quit smoking. 

1964 is when the Surgeon General's 
report came out. The very next year, 1965, is 
when Congress passed the law called the 
Federal Cigarette Labeling Act that required 
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warnings on all packages of cigarettes. Those 
warnings have been on every package of 
cigarettes since January 1st, 1966. That's 
been over 35 years of warnings. 

Now, during the period — you heard 
Mr. Acosta criticize during his closing, the 
warning that was on the packages between '66 
and '69. Let me just remind you, that's 
Congress's language. Congress's law. The 
federal statute said, here's the warning you 
place on the package. And that was the 
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package that the cigarette manufacturers, 
including Reynolds, used. 

And also remember that that warning 
from '66 to '69 didn't stand alone. It was in 
addition to everything else that was out there 
in society about the health risks of smoking. 

And let's look at what the American 
Medical Association said in 1964. 

In 1964, the American Medical 
Association said the health risks of smoking 
were common knowledge; it's their words. 

And Mr. Kenyon has ignored all of the 
warnings that have ever been given to him. So 
why would we think a different warning would 
have made any difference in the choices that 
he made? 

Ladies and gentlemen, let me show you 
this slide, you may remember from Dr. Ford's 
testimony. This is by Dr. Daniel Horn. 

You may remember I talked to you just a 
moment ago about the American Cancer Society 
study, the one that there was a Gallup poll 
that showed 77 percent of the people heard 
about just that one study. 

Well, that study was done by 
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Dr. Hammond and Dr. Horn, and this is 
Dr. Horn. And he said, you could stand on a 
roof top and shout that smoking is dangerous 
at the top of your lungs and you wouldn't be 
telling anyone anything they didn't already 
know; that's what people were saying in 1968. 

So, ladies and gentlemen, this is the 
context of Reynolds actions. 

And remember. Dr. Townsend said — and 
let me show you this — remember this? It was 
on the easel when you all last saw it and I 
put it on a board here. 

Do you remember when Dr. Townsend 
testified? I had him put on this side of the 
board the dates of the Reynolds documents 
Mr. Acosta asked him about. And I asked him 
to put on this side of the board the date of 
the information from all these — these 
documents here. 

Remember Dr. Townsend testified that 
that information was in Reynolds library? 

Those dates pretty much overlap. 

So, ladies and gentlemen, remember, the 
context of Reynolds actions at the time; 
that's what Judge Baumann is going to tell 
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you. You need to look at what the scientific 
and medical knowledge was at the time. 

Now, Mr. Acosta has shown you 
throughout the trial, from time to time, some 
language that says what was proven then. And 
it was proven because of statistics. And we 
don't dispute that that information was out 
there in a few of those articles. 

But, we remember two things: First of 
all, remember all this other information was 
out there as well from American Medical 
Association, the Surgeon General, the National 
Cancer Institute. 

And again, you have to look at what 
Reynolds knew at the time, as Judge Baumann is 
going to instruct you, I believe, at the end 
of the case. 

And the fact that there are a few 
comments out there and articles don't change 
the overriding common knowledge, the 
overriding message in the medical and 
scientific community which was that warnings 
were not needed. 

And second, if you'd remember that 
Reynolds is only required to give a warning 
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about the public — about what the public 
needs to know. If we could — that last 
phrase there, "Persons would need to be 
informed." 

There was no need because people 
already knew the risk. There was common 
knowledge in the community and Mr. Kenyon knew 
those risks as well. 

That's what I want to talk about now, 
is Mr. Kenyon. 

Was Mr. Kenyon somehow immune to all 
this knowledge? All of this publicity that 
was coming out throughout this time period, 
did it somehow fail to reach Mr. Kenyon? Did 
it not apply to him? 

And the answer to that is, no. 

The common knowledge about the health 
risk of smoking is fully applicable to Floyd 
Kenyon. It was around before he started to 
smoke. It was around when he first started to 
smoke. And it was around throughout the 
period of time that he smoked. 

Mr. Kenyon is a well educated man. He 
has a college degree. He has a Master's 
Degree. And he has dedicated his life's work 
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to education. He was a teacher and then he 
was a principal. He spent his life's work 
teaching other people. He clearly has the 
capacity and the ability to read and to 
understand and to study and to get messages 
from what he's read. 

You're being asked by Mr. Acosta to 
believe that somehow this vast amount of 
publicity didn't reach Mr. Kenyon, even though 
he was teaching a current events class in 
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history. 

And you will — you may recall this 
testimony, Mr. Acosta mentioned it this 
morning in his part of the closing, about 
Mr. Kenyon's daughter, Stephanie. 

And he said that she was born in 1958. 
And so when she was 10 to 12 years old, that 
would have been 1968 to 1970, that time 
period. 

Do you remember that Stephanie 
testified that when she was 10 or 11 or 12 
years old, that she went to her father and she 
said, I want you to stop smoking. 

Now, does Mr. Acosta really want you to 
believe that Mr. Kenyon's 10 or 11 or 
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12-year-old daughter knew about the health 
risk of smoking in 1968, but he didn't? 

Mr. Kenyon received more than adequate 
warnings about the possible health risk of 
smoking, including lung cancer, well before 
the warnings went on the packages. 

Let's go to Mr. Kenyon's testimony. I 
want to review with you what Mr. Kenyon said 
on the stand as taken down by the court 
reporter; what he said in court under earth. 

First of all, he said he had read 
hundreds of articles. 

He said he had read hundreds of 
articles, of magazine and newspaper articles. 

And he would have had to have done so, because 
again, he was teaching current events, he was 
teaching a history class. 

Remember he said he read six newspapers 
before they moved down here to Florida in 
1984. And I went over that list with him. He 
said he read the New York Times. He said he 
read the Daily Mirror, he read the Nassau 
County Daily Review, he read the Long Island 
Press, he read the New York Daily News, and he 
read Newsday. 
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Six newspapers. And you also heard him 
testify when he was on the witness stand that 
he read magazines. He said he read magazines 
like Newsweek, Time, U.S. News and World 
Report, Reader's Digest, Consumer Report, Look 
and Life. He said he regularly watched the 
news on TV. 


Now, Mr. Kenyon gave conflicting 
testimony about whether he actually read 
articles on smoking and health as opposed to 
just looking at the headline. At first 
Mr. Kenyon said; well, I read some of the 
articles, but not all of them. 

And then he said; well, I saw the 
articles and I saw the headlines, but I never 
bothered to read the article, never bothered 
to read the whole story. 

And he told you it was his conscious 
decision. That's what I asked him and that's 
what he agreed. It was his conscious decision 
just to read the headline and not to read the 
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whole story. 

Ladies and gentlemen, you may remember 
what Mr. Kenyon said. I asked him, about why 
he didn't read the stories. And he said 
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"Everything you do in life is a choice for 
yourself". 

But what's important — I want you all 
to remember, is that Mr. Kenyon unequivocally 
said he got the message from the headlines 
alone. He said; well, regardless of whether 
he read the article, whether he read the whole 
story or not, he got the message from the 
headlines that smoking cigarettes had health 
risks including the risk of getting lung 
cancer. He testified to that unequivocally 
here in this courtroom. And yet, despite 
having admitted that he got that message, back 
in '50s and the '60s, he's coming to court 
saying that you should award money damages to 
him because he didn't know. 

Ladies and gentlemen. I'll ask you to 
use your common sense when you're evaluating 
that kind of a claim. 

Now, Mr. Kenyon's testimony about why, 
about the reasons why he didn't read the whole 
story is again contradictory. First of all he 
said on the stand; well, he just wasn't 
interested in them. He just wasn't interested 
in reading the whole article. And he said he 
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wasn't interested in reading the whole article 
because it didn't apply to him. Remember he 
said; well, I thought it couldn't happen to me 
so all of that in those articles just didn't 
apply to me. He said; I thought it only 
applied to other people, not to me, not to 
Floyd Kenyon. 

But remember also Mr. Kenyon admitted 
that no one ever told him that those warnings 
in the newspapers and the magazines didn't 
apply to him. 

He says he doesn't remember seeing any 
article that ever said that smoking was safe. 

He never saw any statement by Reynolds that 
said that smoking was safe or that cigarettes 
were not dangerous. He admitted that on the 
stand. He never saw any statement that said 
that. 

In fact, he said he never saw an 
article or statement by anybody that said the 
dangers of smoking were not proven. 

There's another reason Mr. Kenyon gave 
about why he didn't read the whole story, 
about why he just read the headlines and got 
the message from the headlines. He said; 
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well, I didn't read the whole story because I 
what addicted. 

Ladies and gentlemen, we have yet to 
hear any explanation about why, if you're 
addicted, that has anything to do with whether 
you would or would not read the whole article. 
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It just doesn't make sense. Again I want to 
ask you to use your common sense when you're 
evaluating these claims. 

Mr. Kenyon's testimony about what he 
said about being addicted and the first time 
he quit were a major flaw in his testimony in 
this area. Mr. Kenyon took the stand and said 
he first tried to quit in 1954. He said he 
was unsuccessful. That's when he first knew 
he was addicted, 1954. 

He also said, he tried to quit in 1954. 
Because he knew about the health risk. But, 
again he's coming to court and asking for 
money damages saying that he didn't know. 

It just doesn't make sense. 

There's another point about 
Mr. Kenyon's testimony, about whether or not 
he was aware of the potential health risk of 
smoking that just doesn't make sense. 
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Remember Mr. Acosta called Mr. Kenyon 
as his witness. So Mr. Acosta went first and 
asked questions. Then I was allowed to ask — 
ask cross-examination questions, that's when I 
played a portion of the video. Then 
afterwards Mr. Acosta was allowed to come back 
and do what's called redirect, he was allowed 
to ask some follow up questions. When 
Mr. Acosta was asking those follow up 
questions, Mr. Kenyon testified that he got a 
message from Reynolds through something called 
the Frank Statement, which you've seen, that 
cigarettes were safe. But that's what he said 
after I had finished asking questions. He 
said he was waiting for Reynolds to do this 
research. 

Ladies and gentlemen, that testimony, 
by Mr. Kenyon flatly contradicts everything 
else he said in the case. It flatly 
contradicts his admission that he got the 
message from the headlines that smoking could 
be dangerous and cause lung cancer. It flatly 
contradicts his admissions that he never saw 
any articles from anybody, including Reynolds, 
that said that smoking was safe or smoking 

3666 


didn't have health hazards. 

And it contradicts his own admission 
that he said, in June of 1954, "when I first 
tried to quit, when I first thought I was 
addicted, I tried to quit because I knew about 
the health risk". 

And it contradicts his own testimony 
that he did not see the Frank Statement when 
it was published in 1954. That's what 
Mr. Kenyon said. And it contradicts his 
testimony that he never discussed smoking and 
health with anyone. Remember he said he never 
discussed it with anybody, he never discussed 
it with his family. 

So ask yourself this question: If 
Mr. Kenyon read — if Mr. Kenyon never saw the 
Frank Statement in '54, and if he never 
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discussed it with anybody, which is what he 
testified when I asked him questions, how did 
he get that message from it? 

If he didn't see it, and he never 
discussed smoking and health, how did he get 
Florida message from that document that he 
never saw? 

It just doesn't make sense. 
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Now, let me say again, the plaintiffs 
have the burden of proof here. They have to 
prove their crime. And I want to ask you when 
you're evaluating whether or not they met that 
burden of proof, don't let Mr. Kenyon, don't 
consider, don't rely on what Mr. Kenyon said 
after I had finished asking questions and that 
flatly contradicted all the admissions that he 
had said the rest of the time that he was on 
the stand. 

And the fact is, and the evidence has 
clearly shown here, that the health risk of 
smoking were common knowledge. And that 
Mr. Kenyon was aware of those health risks. 

And he made his decisions to smoke with his 
eyes wide open about his health risks. 

One more point I want to discuss and 
then we'll break for lunch. And that is not 
only does Mr. Acosta have the burden of 
proving that Reynolds should have given some 
of warning, that the warning would have been 
something needed, he also has to prove that it 
would have made a difference to Mr. Kenyon. 

And that Mr. Kenyon would not have gotten his 
illness, if there had been a warning. 
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Ladies appeared gentlemen, it would not 
have made a difference to Mr. Kenyon. And we 
know that. We know that for two reams. First 
of all, we know that Mr. Kenyon already had 
all of this other information about health 
risk of smoking. That he got from the 
headlines of the newspaper, magazine articles 
that he read. That he got it from the 
information that he knew about, that he 
admitted that he heard about the 1964 Surgeon 
General's report. And the information that he 
knew as a history teacher teaching current 
events. All of that information that was 
known to the public was known to Mr. Kenyon 
subsequently. And it didn't make a bit of 
difference to him. He didn't quit when he got 
warnings from the newspapers and the magazines 
about health risks of smoking. He didn't quit 
when the Surgeon General's report came out. 

So how can the plaintiffs' meet their burden 
of proving that if there had been a warning it 
would have made that difference? They can't. 

The second thing is, Mr. Kenyon didn't 
heed the warnings that were on the packages 
starting June 1st 1966. Undisputed. The 
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warnings on the packages as required by 
Congress for that 35 year period starting in 
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1966 . 

He didn't quit smoking then. Those 
warnings came out, he didn't say; hey, now I 
know I'm going to quit. 

The way that we know Mr. Kenyon 
responded or rather the way he didn't respond 
when those warnings came on the package shows 
us that an earlier warning wouldn't have made 
a difference to him either. 

How can Mr. Acosta meet his burden of 
proving that if there had been an earlier 
warning that he would have quit. When the 
warnings that did go on the packages started 
appearing he didn't quit then. 

Ladies and gentlemen, I believe one of 
the instructions Judge Baumann is going to 
read to you at the end of the case is going to 
require that the plaintiffs have to show that 
but for the negligence, but for the failure to 
warn, the injury would not have occurred. 

Ladies and gentlemen, there is zero 
evidence to support that claim. 

Your Honor this might be a good time 
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for to us break for lunch, if it pleases the 
Court. 

THE COURT: Very good, Ms. Parker. 

Ladies and gentlemen, we will break at this 
point for lunch and we will continue at 1:30. 

We'll see you then. 

(Whereupon, the jury was excused at 12:16 p.m.) 

THE COURT: Court will be in recess 
momentarily. Just come on up just a second, 
counsel. 

If you can focus on something different 
do a similar page that says; Philip Morris 
document or — some of the documents 
submitted — so it's clear who — who the 
source is, but some is — it is not clear, so 
we'll just do that. Follow those — 

MS. PARKER: Your Honor, would you like 
to see what we brought to do that? 

THE COURT: See what — if it's just — 

MS. PARKER: If it's just — 

THE COURT: It's just says boom, boom, 
three words or four words or whatever. 

MS. PARKER: We have lots of copies of 
them. That's all it says, whatever. 

THE COURT: Yeah, that's fine. That 
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will be fine. We'll see what we've got. 

MS. PARKER: Williamson. We didn't use 
that one. 

THE COURT: Yeah, those three, the 
first three are fine. Then we need to — 

Alton, put on the appropriate one for each of 
these and then you can just staple to the 
front. Okay. 

THE CLERK: So they will go back? 

THE COURT: Yeah. They'll go back with 
that attitude. 

MS. PARKER: Thank you. Your Honor. 

(Thereupon, the bench conference was 
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14 concluded.) 

15 THE COURT: All right. We'll be in 

16 recess until 1:30. 

17 (12:18p.m.) 

18 END MIKE-8 
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